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Introducing Delaware’s Rapid
Arbitration Act

The newly enacted Delaware Rapid Arbitration
Act provides an expedient and efficient method of
resolving disputes. It is worthy of consideration in
any commercial arrangement.

By Blake Rohrbacher

On April 2, 2015, Governor Jack Markell
signed into law the Delaware Rapid Arbitration
Act (DRAA or Act), which makes Delaware, in all
likelihood, “the most arbitration-friendly jurisdic-
tion in the nation.”! The DRAA is designed to pro-
vide Delaware business entities with an expedient
and efficient method of resolving disputes. It does
so by streamlining arbitral procedures at the begin-
ning, middle, and end of the process: for example,
pre-arbitration litigation is largely eliminated,
arbitrators are strongly incentivized to issue final
awards on time, and confirmation is automated.
Meanwhile, the Act provides parties with signifi-
cant flexibility to design their own optimal dis-
pute-resolution structure. This article explores the
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genesis of the Act and the features of the Act that
make it unique and worthwhile of consideration in
any commercial arrangement. It also provides key
drafting points for practitioners to consider.

Genesis of the Act

The DRAA originated in a prior attempt by
Delaware’s General Assembly to provide a pow-
erful method of alternative dispute resolution for
its corporate citizens. In 2009, Delaware adopted
a new arbitration statute providing its Court of
Chancery with the power to arbitrate business dis-
putes confidentially in front of sitting members
of the Court.? The new statute was an immediate
success, and a number of Chancery arbitrations
were completed in the first year of its operation.
Ultimately, the statute was held unconstitutional,
by a divided panel of the U.S. Court of Appeals
for the Third Circuit, because it authorized pub-
lic judges to preside over confidential private
arbitrations.’

But Delaware did not give up on arbitration. A
working group, led by Chief Justice Leo E. Strine,
Jr., Chancellor Andre G. Bouchard, and Secretary
of State Jeffrey W. Bullock, began studying the
perceived problems with current arbitration sys-
tems. After an extensive consultation process,
involving meetings with national and international
arbitration practitioners and experts, a few themes
began to emerge: arbitrations were often slow and



unwieldy (often no better than litigation), and par-
ties had too many opportunities to derail arbitra-
tions for strategic gain. The DRAA was designed
to address these concerns.

Who May Use the DRAA

The first requirement for persons seeking to
use the Act is a written agreement to submit a dis-
pute to arbitration.* That agreement must include
an “express reference” to the Act.’

The arbitration agreement must be governed
by Delaware law.® Nevertheless, the parties’
other rights and obligations may be governed by
another jurisdiction’s laws.” For example, a com-
prehensive joint-venture agreement governing an
entity in Brazil might provide for certain business
aspects of a joint venture to be governed by local
law and enforceable in Brazil, while the gover-
nance provisions are subject to rapid arbitration
and governed by Delaware law.

The arbitration agreement must be “signed by
the parties” to the arbitration.® This requirement
ensures that no person can be forced to arbitrate
under the Act without their consent. It also ensures
that, for example, corporations may not subject
stockholders to the DRAA simply by adopting
arbitration-only charter provisions or bylaws; the
stockholders would have to sign a stockholders’
agreement or similar document invoking the Act.

The Act is limited to certain types of parties as
well. At least one party to the arbitration agree-
ment must be a Delaware business entity—defined
broadly to include nearly any type of corpora-
tion or unincorporated entity, such as a statutory
trust, limited liability company, or limited partner-
ship.” So long as the business entity is organized
or formed under Delaware law or has its principal
place of business in Delaware, it will qualify under
the Act.!” The Act is generally intended for sophis-
ticated parties, and its invocation in contracts of
adhesion is disfavored. Therefore, the DRAA pro-
hibits its use against “consumer” parties.!!

Given the above requirements, one practitio-
ner handbook provides the following clause as the
“bare minimum” necessary for an arbitration agree-
ment subject to the Act:

The parties hereby agree to arbitrate any
and all disputes arising under or related to
this agreement, including disputes related to
the interpretation of this agreement, under
the Delaware Rapid Arbitration Act. This
provision shall be governed by Delaware
law, without reference to the law chosen for
any other provision(s) of this agreement.'?

So long as one of the parties to the agreement is
a Delaware corporation or other business entity,
and none is a “consumer” under the meaning of
the Act, that bare-minimum clause will suffice to
invoke the DRAA. (Of course, this bare-minimum
clause is not recommended; practitioners should
tailor any arbitration provision to meet the parties’
specific needs, since this clause would leave the par-
ties subject to all of the Act’s default provisions.)

How the DRAA Expedites Arbitration

Among the key goals of the working group
responsible for drafting the DRAA was to pro-
vide parties and practitioners with a reliably effi-
cient method of dispute resolution. Accordingly,
the Act attempts to address potential delay at the
beginning, middle, and end of the arbitration
process. These features combine to ensure that
arbitrations under the Act may not be derailed by
the parties, the courts, or the arbitrator.

Rapid at the Beginning

A common feature at the outset of many
arbitrations is one party’s attempt to prevent the
arbitration by seeking an injunction of the arbi-
tration from a court.'? This and similar types of
pre-arbitration jousting often involve questions
of “substantive arbitrability” (that is, whether
certain claims are arbitrable) and “procedural
arbitrability” (that is, whether one party complied
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with the terms of the arbitration agreement).'* If
nothing else, these issues increase the cost and
the length of arbitrations. They also provide the
courts with complicated interpretation questions
regarding the arbitration agreement.!>

The DRAA avoids this process by requir-
ing that every party to an arbitration agreement
invoking the Act waives objection and consents
to “[t]he submission exclusively to an arbitrator
of issues of substantive and procedural arbitra-
bility.”!¢ The parties to a DRAA-governed arbi-
tration agreement also waive other, similar rights,
including any objection to the “exclusive personal
and subject matter jurisdiction” in Delaware’s
courts for a few limited purposes, the right to
remove any proceeding under the Act to a federal
court, and the right to “[s]eek to enjoin an arbi-
tration.”!” These additional concessions prevent
either party from circumventing the DRAA’s pro-
visions through proceedings in the courts.

The Act also helps arbitrations start quickly by
providing a specialized, limited procedure by which
parties may seek the assistance of Delaware’s Court
of Chancery in appointing an arbitrator.'® This pro-
cedure allows one party a way to avoid an opposing
party’s attempts to delay in choosing an arbitrator,
and it also allows an expedited method of appoint-
ing an arbitrator if a prior arbitrator is unable or
unwilling to serve. After one party initiates a pro-
ceeding to appoint an arbitrator, all parties propose
up to three potential arbitrators each, and the Court
will appoint an arbitrator within 30 days of service
of the initiating petition.!” Notably, this appoint-
ment decision is not appealable, so the arbitration
can begin nearly immediately after appointment.

Rapid in the Middle

Once an arbitration begins under the Act, a
number of provisions combine to empower the
arbitrator to make any necessary decisions to keep
the arbitration moving swiftly.?! Further, parties
to a DRAA-governed arbitration agreement are
deemed to have waived their right to “[a]ppeal or

challenge an interim ruling or order of an arbi-
trator.”? Accordingly, no party may delay an
arbitration by seeking interlocutory review or by
heading to court during the arbitration.

But the most obvious way in which the DRAA
ensures a rapid resolution is the 120-day limit.
Unless the parties agree otherwise, every arbitra-
tion under the Act must result in a final award
“within 120 days of the arbitrator’s acceptance of
the arbitrator’s appointment.”? The parties (with
the arbitrator’s consent) may extend this period by
up to 60 days.?* If the final award is not issued by
the deadline, the arbitrator’s fee is reduced—and
the reduction percentage increases with the lateness
of the final award.? Further, an arbitrator issuing a
late final award must self-report to the Register in
Chancery, which may then influence future appoint-
ments by the Court of Chancery.?® The Act’s finan-
cial penalty is designed to provide an incentive
for arbitrators to issue timely awards as well as to
exercise tight control over parties and schedules to
ensure that the proceedings are resolved promptly.

Rapid at the End

One of the issues with current arbitral proce-
dures is that, to obtain a court order on the arbi-
trator’s award, the prevailing party must seek
confirmation from a court.?”’ This procedure, which
may involve a challenge to the arbitration itself, can
significantly extend the final resolution of any dis-
pute.?® One problem is that the application for con-
firmation is made at the trial-court level, allowing
additional appeals of the original confirmation.?

The Act addresses this issue in two ways. First,
a final award issued under a DRAA arbitration is
deemed to have been confirmed by the Delaware
Court of Chancery by the mere passage of time
(unless a challenge or appeal is made to the arbi-
tration award).*® Thus, no further proceeding is
necessary, but any party can then obtain a judg-
ment on that confirmed award in a Delaware
court.’! Second, any challenge to a final award
issued under the Act goes directly to the Delaware
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Supreme Court, skipping proceedings at the trial-
court level.”> And that challenge is limited to the
standards set forth in the Federal Arbitration
Act.?? Parties may instead contract for no appellate
review or for a full appeal in front of an arbitral
panel, in which case they may determine their own
standards for appeal.*

Points for Practitioners

Given the Act’s flexibility, practitioners consid-
ering a DRAA provision in an agreement should
review the options available so that they can make an
informed choice that meets the parties’ needs. Five
issues in particular deserve careful consideration.

The Arbitrator

The Act provides multiple ways in which arbi-
trators may be chosen:* they may be specifically
named in an arbitrator agreement (“Attorney
Smith or, if Attorney Smith is unable to serve,
former Judge Jones”); they may be selected by
the parties under agreed-to terms (“an account-
ing firm located in Boston, Massachusetts, with
more than 10 CPAs”); they may be agreed on
and appointed by the parties at any time; or
they may be appointed by the Delaware Court
of Chancery in a special proceeding.’® The
Act also makes clear that parties may agree to
appoint multiple arbitrators; if the parties do so,
they should set forth how any decision is made
(unless otherwise agreed, multiple arbitrators
act by majority).*’

Third-Party Discovery

Due to concerns about confidentiality, parties
to an arbitration may wish to forgo the benefits
of third-party discovery, which also comes with
the costs of publicity. An arbitrator in a DRAA
arbitration only has the power to compel third-
party discovery (whether through subpoenas
or commissions) if the parties grant that power
in the arbitration agreement.’® Practitioners
therefore should consider carefully whether

they wish to retain or foreclose the option
to seek third-party discovery in any future
arbitration.

Time Limits

The Act provides a default limit of 120 days
for the arbitration (extendable by 60 days).** But
not every arbitration will be suited to such a short
timeframe. Therefore, the Act specifically allows
the parties to choose their own deadline**—but
only if they do so before the arbitration com-
mences. Thus, the parties should consider this
issue at drafting because the deadline is immu-
table once the arbitration begins (except for the
60-day extension). Other aspects of an arbitration
agreement may be amended, with the arbitrator’s
consent, to alter the procedures of an arbitration
during the arbitration; but the time limit may not
be changed later.*!

Appellate Procedures

The Act allows the parties to choose from
among three options: the default is an FAA chal-
lenge directly to the Delaware Supreme Court, but
parties may also choose to forgo appeal entirely or
provide for appellate review by one or more arbi-
trators.* If the parties choose to employ arbitral
appellate review, they must also consider the pro-
cedures for that process. While the default chal-
lenge to the Delaware Supreme Court is narrowly
tailored, parties opting for an arbitral review can
customize for their purposes, among other things,
the standard of review, the number of appellate
arbitrators, and the procedures for briefing and
submitting the record on appeal.

Rules Governing the Arbitration

Key to the arbitration process are the rules
that govern it. The Act itself does not provide a
complete set of procedures, although it empow-
ers the arbitrator to “issue such orders or impose
such sanctions as the arbitrator deems proper to
resolve an arbitration in a timely, efficient, and
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orderly manner.”* As a general matter, there-
fore, the parties may choose any set of rules to
govern their arbitration and may customize their
procedures as they see fit. Under the DRAA, the
Delaware Supreme Court is empowered to pub-
lish default rules that would apply to all rapid
arbitrations “unless an agreement provides for
different rules.”* At the time of publication, the
Delaware Supreme Court had not yet promul-
gated a set of default rules; until then, if the par-
ties do not (or cannot) agree on a specific set of
rules or procedures, it is likely that the arbitrator
will have to impose a set of procedures on the
arbitration.

Conclusion

Delaware’s new Rapid Arbitration Act is desi-
gned to provide Delaware entities with an option for
efficient dispute resolution. Time will tell whether
Delaware succeeded in its goal, but feedback
received thus far indicates that the Act fills a gap in
practitioners’ drafting toolboxes.*
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