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IN THE COURTS

Frechter v. Zier: Delaware
Court of Chancery Provides
Guidance on Supermajority
Voting Provisions

By John Mark Zeberkiewicz
and Stephanie Norman

In Frechter v. Zier, the Delaware Court of
Chancery invalidated a bylaw that, on its own,
purported to require a vote of two-thirds of the
corporation’s outstanding voting stock to remove
directors.! The Court’s opinion provides guidance
as to the implementation of supermajority voting
provisions under the Delaware General Corporation
Law (DGCL), including when such provisions must
appear in the certificate of incorporation and when
they may appear solely in the bylaws.

Background

The facts underlying Frechter have roots in the
Delaware Court of Chancery’s 2015 ruling in
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Inre VAALCO Energy, Inc. Stockholder Litigation.* In
that case, the Court invalidated a provision of the
defendant corporation’s certificate of incorporation
purporting to provide that directors elected on an
annual basis by the corporation’s stockholders gener-
ally could be removed only for cause.’ The VAALCO
Court held that, under Section 141 (k) of the DGCL,
directors may be removed with or without cause
by stockholders entitled to vote thereon, except in
cases where the board is divided into classes of direc-
tors serving staggered terms and where the certificate
of incorporation provides for cumulative voting.* In
defending the provision, the VAALCO defendants
argued, unsuccessfully, that an order invalidating the
company’s for-cause removal provision would disrupt
the market’s settled expectations, and they filed with
the Courta compendium naming 179 other Delaware
corporations that had enacted or maintained in their
certificate of incorporation or bylaws provisions
similar to VAALCO Energy’s for-cause provision.’
The VAALCO ruling precipitated numerous inquiries
from the plaintiffs’ bar, which had ready access to the
publicly-filed compendium, prompting many of the
corporations on the list to review and consider whether
to amend their certificate of incorporation and bylaws
to assure compliance with Section 141(k).¢

In January 2016, Nutrisystem, Inc., which had
been listed in the VAALCO defendants’ compen-
dium, announced that its board of directors had
amended the bylaws to eliminate the “for cause only”
director removal provision. Before the amendment,



stockholders of Nutrisystem were entitled to remove
directors only for cause and only by the vote of two-
thirds of the outstanding voting stock.” The amended
bylaws provided that directors could be removed with
or without cause, but still required the stockholders
to obtain a vote of two-thirds of the outstanding
voting stock to effect such removal (Supermajority
Removal Bylaw).

A stockholder plaintiff filed suit challenging the
Supermajority Removal Bylaw, alleging that the
defendant directors, acting with entrenchment moti-
vations, breached their duty of loyalty in adopting
it. The plaintiff also sought a declaration that the
Supermajority Removal Bylaw violated Section 141 (k)
of the DGCL.# The defendants moved to dismiss the
claims; the plaintiff moved for summary judgment.
At an oral argument at which the Court heard both
motions, the plaintiff agreed not to pursue its breach
of fiduciary claim if the Court ruled in its favor on
the declaratory judgment count.

The Court’s Analysis

After determining that it was appropriate to rule
on the plaintiff's motion for summary judgment, as
the facial validity of the bylaw was purely a matter
of construction of the DGCL, the Court engaged
in its statutory analysis. The Court noted that
Section 141(k) permits the holders of a majority of
the voting stock entitled to vote to remove direc-
tors and that, under Section 109 of the DGCL, the
bylaws may contain any provision not inconsistent
with law or the certificate of incorporation.’ Despite
remarking that the plaintiff had argued persuasively
that the Supermajority Removal Bylaw was inconsist-
ent with applicable law (namely, Section 141(k)),
the Court gave due consideration to the defendants’
argument that the bylaw was permitted under
Section 216 of the DGCL.

Under Section 216, the defendants argued, a
Delaware corporation may specify a vote of stock-
holders required for corporate action, subject only
to the provisions of the DGCL “in respect of the

vote that shall be required for a specified action.”"
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While acknowledging that Section 141(k) specifies a
vote of stockholders for the removal of directors, the
defendants argued that the subsection merely

sets the rules only for the circumstances
under which stockholders 7ay remove direc-
tors without cause, and does not address the
percentage of the vote that is required to
remove directors."!

Put differently, the defendants argued that Section
141(k), which uses the word “may” rather than
“shall” or “must,” is merely permissive.'? According
to the defendants, because Section 141 (k) does not
require a specific vote of stockholders, its expression
of the voting standard for director removal is suscep-
tible to variation under Section 216.

Rejecting the defendants’ argument, the Court
explained that, while Section 141(k) “provides that
holders of a majority of stock may—not must—
remove directors,” where the power to remove direc-
tors is made subject to a supermajority vote, holders
of a simple majority of the outstanding voting stock
are precluded from exercising such power.” In that
regard, the Court found that the Supermajority
Removal Bylaw was inconsistent with the statute, as
it would effectively render the stockholders majority-
removal power under Section 141(k) a “nullity.”"

Observations and Implications

Although the Court’s opinion in Frechter was
focused on the facial validity of the Supermajority
Removal Bylaw, it gives rise to several additional
observations. First, the Court’s opinion does not,
nor should it be construed to, call into question
the technical validity of supermajority provisions
generally. Instead, the opinion should be read to
provide guidance as to when, from a corporate power
standpoint, supermajority provisions must appear in
the certificate of incorporation and when they may
be included solely in the bylaws. Section 102(b)(4)
of the DGCL expressly provides that a certificate of
incorporation may contain “[p]rovisions requiring
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for any corporate action, the vote of a larger portion
of the stock or of any class or series thereof ... than
is required by [the DGCL].”” While the Court did
not engage in the specific analysis in its opinion, it
is fair to say that Section 102(b)(4), which permits a
certificate of incorporation to increase a minimum stock-
holder vote required by the DGCL, operates as what the
Court of Chancery has, in other contexts, referred to as
a “bylaw excluder.”'® That is, because Section 102(b)(4)
specifically references a grant of authority that may
be provided in the certificate of incorporation—in
this case, increasing a statutorily required vote of
stockholders—it excludes such grant of authority
from being provided through the bylaws."”
Second, in light of the Court’s analysis regarding
whether Section 141(k)’s grant of authority to hold-
ers of a majority in voting power of the outstanding
stock could be increased (so as to prevent the exercise
of power by the holders of a majority in voting power
of the outstanding stock), corporations and practi-
tioners should be wary of bylaw provisions that pur-
port to increase a vote of stockholders in a manner
that would conflict with a grant of authority provided
to the holders of a specified portion of the stock under
the certificate of incorporation. For example, if the
certificate of incorporation provides the holders of
25 percent of the outstanding voting stock the power
to call special meetings of stockholders, a bylaw
increasing the vote to a higher percentage (e.g., a
majority of the outstanding voting power) may be
found to conflict with the certificate of incorporation
and, by virtue of Section 109(b), constitute a nullity.
Third, although not expressly addressed in the
Frechter opinion, practitioners should be aware
that, unless properly drafted, supermajority provi-
sions included solely in the bylaws may be subject
to elimination by a lesser vote of stockholders.
In Frankino v. Gleason,'® a stockholder holding
55 percent of the outstanding voting stock sought
to regain control of the corporation’s board of direc-
tors by expanding the size of the board and filling
the newly-created directorships. The controller
intended to do so by amending Article III of the
bylaws, which dealt with the number of directors.

Article IX of the bylaws, however, specified that
Article I1I could not be amended except by the vote
of 80 percent of the outstanding voting stock. But
Article IX itself was not protected by a supermajor-
ity vote. Thus, the controller, acting by a simple
majority vote, amended Article IX to eliminate the
80 percent vote imposed on Article I1I, and subse-
quently amended Article III to expand the size of
the board. The controller then proceeded to fill the
newly-created directorships. In the ensuing action
to determine the validity of the director appoint-
ments, the Frankino Court held that the control-
ler’s two-step maneuver was valid.” Accordingly,
corporations and practitioners should ensure that
any supermajority voting provision that is included
solely in the bylaws contains language specifying
that any amendment to such provision, or the adop-
tion of any bylaw inconsistent therewith, requires
the same supermajority vote.

Finally, as indicated above, the Frechter Court was
not required to, and accordingly did not, consider
whether the adoption and use of the Supermajority
Removal Bylaw was valid from an equitable stand-
point. Nevertheless, corporations and practitioners
should be aware that the validity of the board’s
adoption and use of an otherwise technically valid
supermajority bylaw may be tested again on equitable
grounds.” In Chesapeake Corp. v. Shore,* for example,
the Court, applying the equitable tests under Unocal”
and Blasius,” invalidated a bylaw amendment adopted
by a board of directors in the midst of a control con-
test that would have required a supermajority vote
for stockholder-initiated amendments to the bylaws,
including any amendment to declassify the board.*

Conclusion

The Court of Chancery’s opinion in Frechter
provides useful guidance as to the manner in which
supermajority provisions may be implemented val-
idly, from a technical standpoint, under the DGCL.
While the Court held that a supermajority voting
bylaw would not be effective to increase a statutorily
required vote, it did not invalidate or otherwise call
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into question the use of supermajority voting bylaws
generally. Subject to equitable considerations, the
adoption and implementation of supermajority vot-
ing bylaws, in compliance with the DGCL and the
certificate of incorporation, remains a valid method
of structuring a corporation’s internal affairs.
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