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B CORPORATE LITIGATION

Drafting Minutes and Preparing Disclosures in the

Post-Corwin Era

Stockholder plaintiffs increasingly are attempting to
challenge M&A transactions through alleging disclosure
deficiencies based on an examination of corporate books
and records. This puts added pressure on the prepara-
tion of minutes and other corporate books and records.

By John Mark Zeberkiewicz and
Robert B. Greco

While the Delaware Supreme Court’s central hold-
ing in Corwin v. KKR Financial Holdings LLC'—
namely, that a fully informed and uncoerced vote of
disinterested stockholders restores the presumption of
the business judgment rule to a board’s decision in
a sale of control that would otherwise be subject to
enhanced scrutiny under Revlon—has resulted in the
early dismissal of many post-closing price and process
claims challenging M&A transactions” and potentially
has deterred the filing of weak claims, it also has given
rise to a new and unexpected dynamic in deal liti-
gation. As Corwin mandates the dismissal of claims
“cleansed” by a fully informed, uncoerced stockholder
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vote, a stockholder plaintiff seeking to withstand a
motion to dismiss must adequately allege a disclosure
deficiency in its complaint prior to obtaining formal
discovery in the action.? Plaintiffs can attempt to sur-
mount this hurdle through other means of obtaining
discovery, including discovery in appraisal proceedings*
or actions brought in other jurisdictions. Increasingly,
however, plaintiffs have been attempting to uncover
disclosure deficiencies through an examination of cor-
porate books and records pursuant to Section 220 of
the Delaware General Corporation Law (DGCL).?
As their claims generally cannot withstand dis-
missal under the Corwin doctrine unless they are able
to show that the stockholders’ “cleansing” vote was not
fully informed, plaintiffs have begun using the results
of their books and records inspections to challenge the
sufficiency of the target company’s disclosure docu-
ment, focusing principally on the background of the
transaction. Stockholder plaintiffs increasingly have
sought to show, based on their review of board min-
utes and related materials, that the background of the
transaction either omitted material facts regarding the
sales process or misrepresented material elements of it.
The omnipresent specter of a motivated fact-checker
scrutinizing the background of the transaction places
additional pressure on ensuring that the target’s dis-
closure document adequately and accurately captures



the key elements of the process—many if not all of
which should be reflected in the minutes.

Members of the Delaware judiciary and practitio-
ners have noted some of the benefits of appropriately
drafted long-form minutes in the M&A context, par-
ticularly as a means of protecting the board.® But,
as board minutes typically are subject to inspection
pursuant to pre-closing Section 220 demands,” and
plaintiffs continue to search for discrepancies between
the minutes and the background of the transaction,
practitioners may legitimately question whether
long-form minutes merely serve to provide plaintiffs
ammunition from which to contrive a disclosure claim
and prevent the application of Corwin.® In our view,
however, recent developments under Section 220 and
in the post-closing M&A litigation context provide
additional support for the practice of keeping detailed

contemporaneous minutes during an M&A process.

Section 220 Developments

Since the Supreme Court’s decision in Corwin,
stockholders have demanded inspection of corporate
books and records in connection with M&A transac-
tions with greater frequency. The uptick in Section
220 demands is not surprising. Often, a disclosure
deficiency is the only basis on which a stockholder
plaintiff can overcome the imposition of the “irre-
buttable business judgment rule” under Corwin.” As
the Delaware courts are traditionally not receptive
to “why’ or ‘tell me more”™ disclosure claims, it is
generally difficult to plead a disclosure deficiency
without knowledge of the undisclosed facts."

It is generally difficult to plead
a disclosure deficiency without
knowledge of the undisclosed
facts.

Under Section 220, a stockholder may inspect
corporate books and records for any “proper pur-
pose” that is “reasonably related to such person’s
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interest as a stockholder.”" One proper purpose
recognized under Delaware law is the investigation
of mismanagement or wrongdoing, which requires
a stockholder to demonstrate “a credible basis from
which the court can infer that mismanagement,
waste or wrongdoing may have occurred”'? and is
the stated purpose of most Section 220 demands
related to M&A transactions. While Corwin may
serve as a basis to dismiss potential fiduciary claims
investigated pursuant to Section 220, it does not
serve as a defense to inspection under Section 220 if
the stockholder has met its burden of proof."
Section 220 only entitles stockholders to inspect
those “documents in the corporation’s possession,
custody or control” that are “necessary and essen-
tial to accomplish thel[ir] stated, proper purpose.”"*
“Documents are ‘necessary and essential’ pursuant
to a Section 220 demand if they address the ‘crux of
the shareholder’s purpose’ and if that information ‘is
15 “In other words,
the court must give the petitioner everything that is
‘essential,” but stop at what is ‘sufficient.””'®
Traditionally, “board level documents evidencing

unavailable from another source.

the directors’ decisions and deliberations, as well as
the materials that the directors received and consid-
ered,” have been “[t]he starting point—and often the
ending point—for a sufficient inspection.”"” In sev-
eral recent cases, however, the Delaware courts have
extended production under Section 220 to emails
and other electronic communications, including
those sent or received on non-company or personal
accounts or devices.'® Production of emails and other
electronic communications nevertheless remains “the
exception rather than the rule” and is only appropriate
in a Section 220 proceeding if the petitioner satisfies
its burden of establishing that such communications
are essential to its stated purpose.'” Accordingly, deci-
sions regarding the production of emails

reflect the principle that the Court of
Chancery should not order emails to be pro-
duced when other materials (e.g., traditional
board-level materials, such as minutes)
would accomplish the petitioner’s proper
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purpose, but if non-email books and records
are insufficient, then the court should order
emails to be produced.”

Given that the production of emails and other elec-
tronic materials will only be compelled when traditional
materials are insufficient to accomplish the petitioner’s
proper purpose, it follows that detailed minutes stand
a far greater chance of being deemed sufficient to
accomplish the petitioners purpose than short-form
minutes. It likewise follows that keeping short-form
minutes introduces a greater risk that a court will order
the production of emails and other electronic com-
munications in a Section 220 action, thus allowing
for the exposure of more confidential information to
stockholder plaintifts—and potentially providing addi-
tional (and better) fodder for disclosure-based claims.
The informal nature of emails renders their production
particularly problematic. Unlike minutes thoroughly
and thoughtfully prepared by counsel, emails are often
quickly drafted and are far more likely to contain state-
ments susceptible to contortion or distortion. Indeed,
in at least one recent case, plaintiffs obtained an email
after making a Section 220 demand that formed the
basis of a purported disclosure deficiency and prevented
the dismissal of their claim under Corwin.*!

The informal nature of emails
renders their production
particularly problematic.

Moreover, there is a growing trend in the Delaware
courts of conditioning production of Section 220 docu-
ments on a requirement that any complaint in subse-
quent litigation relying on the produced documents be
deemed to incorporate all such produced documents by
reference.” The imposition of such a condition makes all
of the produced documents “fair game for citation and
reliance in a motion to dismiss” and “permits a defendant
to respond to ‘cherry-pick[ed] documents’ that are taken
‘out of context, by pointing the Court to other docu-
ments already produced for assistance in determining

the reasonableness of inferences drawn in any follow-on
complaint.” Where an incorporation-by-reference con-
dition applies, detailed minutes, which inevitably will be
produced in response to any proper Section 220 demand,
provide far greater context for defendants to rebut naked
assertions and strained constructions of documents and
past events on a motion to dismiss. The incorporation of
long-form minutes by reference can be especially useful
in the defense of “tell me why” disclosure claims, which,
despite typically carrying little weight, have been found
to preclude the application of Corwin in certain cases.”
If the “why” is more thoroughly explained in board min-
utes and proves to be insignificant, defendants have an
even stronger basis to dismiss such claims.

Establishing Credibility

Recent post-closing M&A cases where disclosure
deficiencies prevented the application of Corwin have
highlighted the heightened significance of credible
minutes. Most notably, in /n re PLX Technology Inc.
Stockholders Litigation, the Delaware Court of Chancery
critiqued several aspects of board and special commit-
tee minutes and gave them little weight in its post-trial
opinion.”> Among other observations, the Court noted
that the minutes’ account of several events contradicted
other more credible evidence in the record,” stating that
the discrepancies appeared to be the result of “wishful
minute drafting” and provided “an example of lawyers
drafting minutes after the fact in an effort to paper a
good process, but not getting the details right.””

“We have more and more
instances in this court where
minutes and disclosure
documents seem to have been
drafted wishfully rather than
accurately.”

Additionally, in finding that misleading public dis-
closures rendered Corwin inapplicable, the PLX Court
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declined to give any weight to the repeated characteriza-
tion of management projections as “aggressive” in board
and special committee minutes.?® The Court explained
that “the minutes went out of their way” to make these
characterizations and were the product of interested
parties’ “widespread efforts to reconfigure the record by
drafting questionable minutes and overemphasizing the
‘aggressive’ nature of the . . . Projections.”” The Court
also observed that “[t]he minutes d[id] not discuss, and
the Special Committee’s materials d[id] not identify,
any new information that would have necessitated
adjustments” to the purportedly aggressive projections.
The omission of such details from the minutes, accord-
ing to the Court, further undermined the authenticity
of the other characterizations in the minutes regarding
the aggressive nature of the projections.”

The Court of Chancery made similar state-
ments regarding the credibility of minutes in Riche
v. Pappas’' After finding Corwin inapplicable as a
result of disclosure deficiencies identified in emails
that contained information not reflected in the min-
utes or proxy statement, the Court stated:

What we have here is exactly what I think
courts worry about, which is that the proxy
statement paints a picture that tells a story.
We have more and more instances in this
court where minutes and disclosure docu-
ments seem to have been drafted wishfully
rather than accurately. In other words, they
are drafted to create a story rather than doc-
ument what happened.’”

To avoid these pitfalls, practitioners should, to the
extent possible, strive to prepare and circulate minutes
contemporaneously. Doing so provides drafters with
the benefit of a clear memory, thereby limiting inad-
vertent factual errors that can undermine the cred-
ibility of minutes. It also may help quell concerns the
court may have as to whether the minutes were drafted
“wishfully,” with a view towards crafting a story whose
narrative arc takes shape only after the ending has
been revealed.”> Moreover, contemporaneous draft-
ing allows directors to consider and approve minutes
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promptly, and prior to the commencement of any
litigation, which further enhances their credibility.**

All that said, while practitioners should ensure that
the minutes appropriately reflect the directors’ deci-
sion-making process,® they should avoid going “out
of their way” to craft a particular narrative. As PLX
illustrates, minutes that overtly and repeatedly empha-
size self-serving facts in a conclusory fashion could
give rise to “thou doth protest too much” reactions
from reviewing courts. Where conveying a specific
fact, event or decision is critical, greater credibility
may be gained through an explanation of the “why’s”
or “how’s” surrounding the underlying issues—mat-
ters that frequently are addressed in long-form min-
utes—than by bald assertions. Furthermore, minutes
that provide appropriately robust explanations tend
to add context regarding the breadth and depth of
board discussions on particular issues, demonstrat-
ing the directors’ discharge of their duty of care (and,
incidentally, providing the type of context that the
Delaware courts have indicated would be valuable).?®

Preparing Disclosure Documents from
the Minutes

Given the significance of obtaining the protections
of Corwin, it is critical that proxy statements and
other disclosure documents prepared at the conclu-
sion of an M&A process do not omit any non-public
information that could be deemed material. As recent
cases have shown, it is not always perfectly clear what
information is material, and even jurists may have
diverging views on whether a fact is material.”” Thus,
to the extent there is a debate as to whether a particu-
lar fact is material, practitioners should be inclined
toward disclosure. In this regard, contemporane-
ous long-form minutes provide an added benefit of
forming a thorough record from which complete and
accurate disclosures can be derived.

To ensure that no material information is inadver-
tently omitted from a disclosure document, it often
will be helpful to conduct a comprehensive side-by-
side review of the background of the transaction and
the minutes of board and committee meetings held
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throughout the process. Reference also should be
made to any other key documents or communications,
including any documents or communications that the
corporation might be expected to produce in response
to a Section 220 demand. In addition to serving as a
check on the adequacy of public disclosures, this process
will help confirm that there are no factual discrepancies
in the minutes that could undermine their credibility.

The review of the disclosure documents and min-
utes should be undertaken by members of the deal
team with intimate knowledge of the sales process,
as they are in the best position to know the mate-
rial facts that need to be disclosed. Deal lawyers
also may benefit from the views of their colleagues,
particularly M&A litigation colleagues, unfamiliar
with the deal to serve as a sounding board. Having
a fresh perspective on the disclosure document—
from a party that would essentially be approach-
ing the document in the same way that a potential
stockholder plaintiff would approach it—could be
useful in identifying areas that those steeped in the
facts may inadvertently overlook, whether through
a subconscious filling of gaps or otherwise.

Conclusion

In the post-Corwin era, stockholder plaintiffs
have begun to focus their sights on disclosure defi-
ciencies that prevent the application of the presump-
tion of the business judgment rule in post-closing
M&A litigation. To assert disclosure deficiencies,
and avoid dismissal of their price and process claims,
stockholder plaintiffs have turned to minutes and
other corporate books and records obtained pursu-
ant to Section 220 of the DGCL. The fact that plain-
tiffs are relying on minutes to identify omissions or
materially misleading statements in the disclosure
document, however, does not in our view counsel
in favor of drafting short-form minutes as a means
of avoiding potential discrepancies. Indeed, recent
developments in Section 220 litigation indicate that
more detailed minutes actually may be beneficial
in defending against post-closing litigation because
they can diminish the likelihood that the corporation

will be compelled to produce emails and other elec-
tronic communications. Detailed minutes also may
provide greater context for purposes of defending
against post-closing litigation on a motion to dis-
miss in the event that an incorporation-by-reference
condition is imposed on Section 220 production.

Drafting long-form minutes—those that provide a
sufhiciently detailed summary of the board’s or com-
mittee’s decision-making process—and ensuring that
they are circulated and approved, to the extent practi-
cable, substantially contemporaneously with meetings
throughout the process also could assist in assuring that
the minutes are found to be credible. Contemporaneous
drafting, circulation and approval of minutes may help
to avoid any inference that the minutes were “wish-
fully” drafted to make it appear that the outcome was
inevitable. In addition, minutes that are sufficiently
detailed such that they cross-reference board materials
and key events throughout the process—rather than
merely asserting facts that may be perceived to be self-
serving—are likely to be viewed as more credible.

At the end of a sales process, proxy statements
and other disclosure documents should be con-
structed, at their core, from the minutes. In light
of the importance of Corwin’s protections, these
disclosures should be prepared carefully and reflect
all non-public information set forth in the minutes
and other relevant documents or communications,
except to the extent that any such information is
plainly immaterial or subject to privilege.
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