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SECURITIES LITIGATION
Notice, Cooperation, and Consent:
Common Insurance Issues Arising
in Delaware Deal Litigation
Corporate practitioners are adept at navigating the many challenges of expedited fiduciary and
other deal litigation in Delaware’s business courts.
Their director and officer clients, however, may be
more personally invested in securing D&O insurance coverage for that litigation. By considering
the common issues arising at the intersection of
corporate litigation and D&O insurance, corporate
practitioners may improve practical outcomes for
their director and officer clients.

by Gregory P. Williams and Margot F. Alicks
Deal litigation in the Delaware Court of
Chancery typically involves the actions of fiduciaries, such as directors and officers. These individuals may seek legal advice concerning the
three interrelated aspects of the support they
enjoy via Delaware’s “three-legged stool”1 of
protection, i.e., exculpation, indemnification,
and directors’ and officers’ (D&O) liability insurance. While the implications of particular D&O
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policies may require the advice of specialized
coverage counsel,2 and corporate litigators may
craft their engagement letters to limit (or eliminate) any responsibility for advising on insurance
coverage, at some point they may have to consider the issues arising at the intersection of D&O
insurance and corporate litigation. We set forth
below a general overview of those issues to guide
corporate practitioners in navigating their clients’
coverage when litigating actions involving D&O
policyholders.

Notice
Once retained to represent an insured in
fiduciary or other deal litigation, practitioners
might consider whether notice of a potential
“claim”3 under the relevant policies has been
(or should be) given to the insurance carrier(s).
Typically, D&O policies are “claims made” policies4 requiring, as a precondition to coverage,
that the insured provide notice of any claim
for coverage under the policy.5 The wording
of the particular policy’s notice clause, which
usually incorporates by reference the defined
terms “claim” and “wrongful act,”6 will set
the parameters for when and whether notice
must be given. While corporate litigators may
assume, as do many insureds, that a claim for
coverage would only arise upon the initiation of formal litigation challenging a covered
“wrongful act,”7 an underlying claim sufficient
to trigger the policy’s notice clause may be as
informal as a letter.8

Several common corporate practices may
affect a policyholder’s notice obligations. Accordingly, corporate litigators should be aware of the
potential effects of these practices if they plan to
advise directors and officers on preserving their
D&O insurance coverage. For instance, submission of a demand letter seeking documents to
investigate possible waste, mismanagement, or
breaches of fiduciary duty pursuant to Section
220 of the Delaware General Corporation Law
may trigger the notice requirement under specific
policy language.9 Recently, the Second Circuit
held that an internal investigation of potential derivative claims by a special committee of
the board of directors may similarly constitute
a claim for coverage under certain D&O policy
language.10 Finally, expedited litigation seeking
to enjoin a transaction may have specific implications for insureds’ notice obligations under D&O
policies. Because such litigation necessarily commences and concludes within a highly compressed
timeframe, policyholders should promptly notify
their D&O carriers of the expedited action. The
notice should include a general description of the
nature of expedited proceedings and a specific
request that, because settlement discussions may
take place in short order, the carriers provide an
interim contact for cooperation with the insureds.

Cooperation
Once notice has been submitted, the next
insurance consideration common in corporate
litigation is the need for clients to “cooperate”
with their D&O carriers. Unlike other types of
liability coverage, D&O policies generally do not
include a “duty to defend,” which would require
that the insurer itself undertake the defense of
the underlying action.11 Instead, D&O carriers undertake to reimburse or advance defense
costs to the insured, who pay the initial costs and
make the everyday defense decisions.12 Because
the insurer is not directly involved in the defense
of the underlying action, such as selecting counsel,13 the insurer may attempt to protect its interests through inclusion of a “cooperation clause.”

INSIGHTS, Volume 26, Number 2, February 2012

A generic cooperation clause might include the
insurer’s right to “effectively associate” with the
insured in the defense and prosecution of any
claim that is or may reasonably be subject to coverage.14 This clause, along with certain related
provisions (such as the “consent to settlement”
clause, discussed below), is intended to “prevent
collusion while making it possible for the insurer
to make a proper investigation”15 of the underlying claims.
While a cooperation clause typically will
require the policyholder to provide the insurer
with some level of information, the precise scope
of the contractual duty to cooperate may vary
substantially depending on the wording of the
policy16 and the demands of the insurer once a
claim for coverage is submitted.17 For instance, a
cooperation clause may be so broad as to require
that the policyholder provide to the insurer all
information it requests, even privileged documents, which may be cause for concern in the
underlying action. Corporate litigators who have
undertaken to assist their clients in cooperating
with insurers should be aware that certain courts
have ruled that the attorney-client privilege and
the work product doctrine18 do not extend to
information shared with an insurer because the
defendants in the underlying action and their
insurers are potential adversaries in future coverage litigation.19 An argument may be made that
privilege extends to an insured’s (and its counsel’s) communications with its insurer through
the common interest doctrine.20 However, there
remains a potential discord between the insured’s
interests in the litigation21 (e.g., the ability to withhold an attorney’s candid analysis of the risks in
the underlying action) and in meeting preconditions to coverage (e.g., cooperating with insurers
by providing them with that information). By
discussing these concerns with the insurer early
in the representation, a litigator may be able to
establish a mutually acceptable cooperation protocol that preserves privilege in the underlying
action. Even if they are unable to establish such
a protocol, however, corporate litigators should
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consider these competing interests when formulating advice to their insured clients on how to
satisfy their cooperation duties.22

Consent
When advising a client to settle an action, corporate litigators balance many factors, such as
consideration for the settlement (e.g., therapeutic
or monetary benefits and the scope of releases),
the potential for multi-jurisdictional requests for
attorneys’ fees,23 reputational implications for
their clients, and the need to reach an understanding with the opposing party concerning those and
other issues. In light of how delicate and difficult
this “Kabuki dance”24 can be, insurance issues
may get lost in the shuffle. Most often, corporate
litigators are not delegated the task of addressing their clients’ coverage. Even so, they should be
aware that whomsoever is delegated that responsibility should attempt to avoid, depending on
the facts and circumstances of the particular
case, seeking the insurance companies’ input only
after all parties are finally able to reach a reasonable agreement. Unfortunately, such delay could
threaten the policyholder’s coverage.
D&O policies generally include a “consent
clause” requiring that the insured obtain the
express consent of the carriers not only to a stipulated final judgment, but also to entry into an
informal memorandum of understanding subject to final court approval or any admission or
assumption of liability. Even if it is not required
by the particular policy language, practitioners
may consider inviting insurers to participate in
some manner in formal or informal settlement
discussions before a final proposal is prepared.25
Inclusion of the insurers in this process may
protect against threats to coverage based on the
cooperation or consent clauses, and may carry
the potential added benefit of exposing the insurers to the true weaknesses in the case and the
resulting risks of proceeding to trial. In addition,
when insurers participate in the settlement process, they see firsthand the absence of collusion
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between plaintiffs and policyholders attempting
to access the policy limits in settling the underlying action.26

An insured’s failure to
meet its obligations under
the consent clause may
risk coverage.
An insured’s failure to meet its obligations
under the consent clause may risk coverage. For
example, in Vigilant Insurance Co. v. Bear Stearns
Cos.,27 Bear Stearns’ insurer was released from
any obligation to provide coverage where Bear
Stearns failed to seek the insurer’s consent prior
to executing an $80 million “settlement-in-principle” subject to final court approval with the SEC,
NASD, and NYSE. Because courts have shown a
willingness to uphold an insurer’s denial of coverage for an insured’s failure to obtain consent prior
to settlement,28 corporate litigators should be cognizant of this issue prior to the commencement
of settlement discussions in order to coordinate
with whomsoever is responsible for the insurance
aspect of the representation. An insured client’s
consent obligations may affect timing and other
decisions regarding whether or not to commence
a formal settlement process or informal settlement discussions. Finally, if practicable under
the circumstances, consent should be obtained
prior to entering into a memorandum of understanding, even though—like the “settlement in
principle” in Bear Stearns—it is subject to Court
of Chancery approval and is not, in that sense,
“final.”29
Regrettably, simply because consent is sought
does not mean it will be given. Most consent
clauses simply require that the insurer not
“unreasonably” withhold its consent.30 This language protects the insurer’s bargained-for right
to determine whether or not to grant its consent
to a settlement, and, so long as it has reasonable
grounds for withholding that consent, the insured
directors and officers will likely have to accept its
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position.31 However, when a hard-won potential
settlement is compromised by an insurer’s unreasonable denial of coverage, policyholders are not
without recourse. If coverage is clear and insurers still refuse to contribute to a reasonable settlement,32 the insured may bring a bad faith action33
against the insurers.34

Potential bad faith
litigation may bring carriers
to the negotiation table.
While the parameters of such bad faith litigation are outside the scope of this article,35
the specter of potential bad faith litigation may
bring carriers to the negotiation table. However,
it understandably may not inspire a willingness
to contribute the full policy limits. Often insurers will offer a compromise on the policy, contributing something less than the policy limits
to the underlying settlement. This may be an
advantageous outcome, depending on the circumstances of the particular case. However,
if a policyholder accepts such a contribution
below the primary policy limits, practitioners
undertaking to advise their clients on these
issues should be aware that such a decision may
affect the availability of excess policy coverage.
Indeed, as discussed below, excess carriers may
refuse to contribute to any settlement until and
unless the primary insurer has contributed its
full policy limits.
Because certain excess policies, by their terms,
are not triggered until and unless the primary
limits are exhausted, a policyholder that agrees to
accept less than the full primary limits in reaching a settlement may be choosing by implication
to forego its excess limits. This may be the case
even if the policyholder is willing to pay the difference between the primary’s contribution and
the policy limits. Some courts have sided with the
excess carriers on this issue, upholding excess carriers’ denial of coverage if the primary policy is
not paid out in full.36 The policyholder may best
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be served, therefore, by dealing with questions of
how a settlement with the primary carrier might
affect the availability of excess coverage when
purchasing the policy, through negotiation of a
“drop down” clause requiring excess carriers to
contribute to a settlement even if the insured
accepts amounts from the primary carrier below
the primary limits.37 If the policy lacks such a
clause, there may be nothing for corporate litigators joining the fray after the fact to do, other
than deal with the policy as it stands and advise
the client accordingly.

Conclusion
The statutory and fiduciary issues that bring
directors, officers, and corporate litigators together often overshadow the D&O policy provisions that are triggered through that litigation.
Those provisions, however, may have a significant
impact on the practical outcome for the policyholder directors and officers. By familiarizing
themselves with the common issues discussed in
this article, corporate practitioners can appreciate the effects of their litigation-driven decisions
on the availability of their clients’ coverage. In
doing so, even those corporate litigators who follow the common practice of carving out insurance advice from the scope of representation
may improve the services they offer, by facilitating coordination with counsel responsible for
preserving their policyholder-clients’ coverage.
Through such coordination, corporate litigators
may achieve superior practical outcomes for the
directors and officers they represent both in and
out of the courtroom.
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