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I.  BACKGROUND 

 

A. The Parties 

The Plaintiffs, Oklahoma Firefighters Pension and Retirement System, 

Louisiana Municipal Police Employees’ Retirement System, Operating Engineers 

Construction Industry and Miscellaneous Pension Fund, and Robert Norman, were 

shareholders of Novell, Inc. (“Novell”).
1
  They brought a class action against the 

individual members of Novell’s Board of Directors (the “Board” or the “Novell 

Defendants”), Defendant Attachmate Corporation (“Attachmate”), and Defendant 

Elliott Associates LP (with affiliates and associates, “Elliott”).
2
 

Novell, a Delaware corporation, provides information technology products 

and services.
3
  On November 21, 2010, the Board approved a merger agreement, 

under which Novell would be acquired by a wholly-owned subsidiary of 

                                                 
1
 Pl’s Second Am. Verified Consolidated Class Action Compl. (the “Amended Complaint” or 

“Am. Compl.”) ¶¶ 15-18. 
2
 Am. Compl. 

3
 Transmittal Aff. of Cliff C. Gardner in Supp. of the Novell Defs.’ Mot. to Dismiss (“Gardner 

Aff.”) Ex.  A, Novell, Inc., Definitive Proxy Statement (Schedule 14A) (Jan. 14, 2011) (the 

“Proxy”) 2.  The Delaware Supreme Court has held that matters outside of the pleadings usually 

should not be considered in ruling on a Rule 12(b)(6) motion to dismiss unless: (1) the document 

is integral to a plaintiff‘s claim and incorporated into the complaint, or (2) the document is not 

being relied upon to prove the truth of its contents.  In re Santa Fe Pac. Corp. S’holder Litig., 

669 A.2d 59, 70 (Del. 1995); see also Metropolitan Life Ins. Co. v. Tremont Group Hldgs., Inc., 

2012 WL 6632681, at *2 n.2 (Del. Ch. Dec. 20, 2012).  Here, to the extent that the Proxy is 

integral to, and cited in, the Amended Complaint, it will be considered for purposes of the 

pending motion to dismiss.  Plaintiffs, in cases of this nature, almost by necessity, draw from a 

proxy statement.  Tension between favorable facts and unfavorable facts in a proxy statement 

results all too frequently.  See, e.g., In re Synthes S’holder Litig., 50 A.3d 1022, 1026 (Del. Ch. 

2012). 
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Attachmate (the “Merger Agreement”).
4
  Also on November 21, 2010, Elliott 

agreed to contribute a portion of its Novell shares to Attachmate in order to 

provide part of the financing for the acquisition.
5
  Attachmate is a software 

company, and its principal stockholders are Francisco Partners, L.P. (“Francisco 

Partners”), Golden Gate Private Equity, Inc. (“Golden Gate”), and Thoma Bravo, 

LLC.
6
  Elliott is a private investment fund.

7
 

The Board had nine members, eight of whom were outside directors,
8
 when 

it approved the Merger Agreement.  The Plaintiffs question the disinterestedness 

and independence of only two members of the Board: Defendants Gary G. 

Greenfield (“Greenfield”) and Ronald W. Hovsepian (“Hovsepian”).  Greenfield 

served as an Operating Partner with Francisco Partners from December 2003 to 

December 2007.
9
  Hovsepian served as Novell’s President and Chief Executive 

Officer from June 2006 until the closing of the Merger Agreement.
10

  Hovsepian’s 

severance agreement included incentives triggered by a change of control.
11

 

In a separate agreement, also entered into on November 21, 2010  (the 

“Patent Purchase Agreement”), Novell agreed to sell 861 issued patents and 

                                                 
4
 Am. Compl. ¶ 76. 

5
 Am. Compl. ¶ 86. 

6
 Am. Compl. ¶ 19. 

7
 Am. Compl. ¶ 20. 

8
 Am. Compl. ¶¶ 21-29. 

9
 Am. Compl. ¶ 24. 

10
 Am. Compl. ¶ 26. 

11
 Am. Compl. ¶ 26. 
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pending patent applications, and 20 lapsed patent applications (the “Patent 

Portfolio”) to CPTN Holdings LLC (“CPTN”).
12

  CPTN is a consortium of 

technology companies organized by Microsoft Corporation (“Microsoft”).
13

  The 

Patent Purchase Agreement provided that, subject to certain conditions, CPTN 

could proceed with its purchase of the patents even if the Merger Agreement was 

terminated.
14

 

The Plaintiffs seek damages, alleging breaches of fiduciary duties, and the 

aiding and abetting thereof, by the Defendants in connection with the sale of 

Novell to Attachmate (the “Acquisition”) and the Board’s sale of the Patent 

Portfolio (the “Patent Sale”).  The Defendants—the Board, Attachmate, and 

Elliott—have each moved to dismiss these claims.  The Court now addresses those 

motions. 

B. Elliott’s Unsolicited, Non-Binding Proposal 

On February 12, 2010, Elliott filed a Schedule 13D with the Securities and 

Exchange Commission reporting that it held 7.1%—or 24.7 million shares—of 

Novell’s outstanding common stock.
15

  Elliott’s representatives met with certain 

members of Novell’s management on February 26, 2010, to discuss its publicly-

                                                 
12

 Am. Compl. ¶ 103. 
13

 Am. Compl. ¶ 109. 
14

 Proxy 62. 
15

 Am. Compl. ¶ 39. 
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stated acquisition plan.
16

  On March 2, 2010, Elliott conveyed to the Board an 

unsolicited, non-binding proposal to acquire Novell for $5.75 per share in cash.
17

  

On the same day, Elliott amended its Schedule 13D to reflect that it then held an 

additional 1.4% economic interest in Novell common stock (in addition to its 

existing 7.1% stake).
18

 

After several meetings during which the Board discussed the Elliott proposal 

and received advice from its legal and financial advisors, on March 20, 2010, the 

Board rejected Elliott’s $5.75 per share proposal as inadequate.
19

  In the same press 

release in which it announced its rejection of Elliott’s bid, the Board announced 

that it would explore various alternatives to enhance stockholder value.
20

  This 

effort was primarily conducted by the Board’s financial advisor, J.P. Morgan, from 

March 2010 until August 2010.
21

  During this exploratory period, J.P. Morgan 

contacted over fifty potential buyers for the sale of Novell, including large public 

technology companies and a number of financial buyers.
22

  Of those contacted, 

more than thirty entered into a non-disclosure agreement with Novell.  The Board 

was kept informed by its advisers throughout the solicitation process.
23

 

                                                 
16

 Am. Compl. ¶ 42. 
17

 Am. Compl. ¶ 42. 
18

 Proxy 30. 
19

 Am. Compl. ¶ 47. 
20

 Am. Compl. ¶ 47. 
21

 Proxy 31. 
22

 Proxy 31. 
23

 Proxy 31-35. 
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C. The Acquisition 

In May 2010, the Board authorized Attachmate to partner with two of its 

principal shareholders, Francisco Partners and Golden Gate, for the purpose of 

submitting a preliminary proposal, which Attachmate did.
24

  Eight other potential 

buyers submitted preliminary non-binding proposals to acquire Novell.
25

  

Attachmate’s proposal was between $6.50 and $7.25 per share, while the other 

eight proposals ranged from $5.50 to $7.50 per share.
26

  On May 25, 2010, the 

Board considered the proposals received and decided to pursue further discussions 

with five potential buyers, including Attachmate.
27

  In June 2010, the Board made 

presentations to these five entities.
28

  Attachmate met with the Board on June 14, 

2010.
29

  In June and July 2010, the Board worked with J.P. Morgan to solicit 

additional potential buyers.
30

 

 At the end of July 2010, Attachmate—citing difficulties with financing—

asked J.P. Morgan for the opportunity to speak with a broader set of partners and 

financing sources, including Elliott.
31

  As a result, J.P. Morgan contacted Elliott to 

solicit its interest in acting as a potential financing source for a possible transaction 

                                                 
24

 Am. Compl. ¶ 55. 
25

 Proxy 32. 
26

 Proxy 32. 
27

 Proxy 32. 
28

 Proxy 33. 
29

 Proxy 33. 
30

 Proxy 33. 
31

 Proxy 34. 
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with Novell.
32

  On August 6, 2010, Novell entered into a non-disclosure agreement 

with Elliott, under which it also agreed to a sixty-day standstill provision.
33

   

 On August 11, 2010, Novell requested that Attachmate and Party C, a 

private equity firm,
34

 each submit a “best and final offer” by August 16, 2010, 

including a proposed purchase price for each of the following scenarios: 

(i) acquisition of all of Novell’s businesses (including the patents) and 

(ii) acquisition of all of Novell (including the patents) but excluding Novell’s open 

platform solutions business.
35

  As of August 27, 2010, Attachmate offered 

$4.80 per share while Party C bid $4.86 per share (both bids excluding the open 

platform solutions business).
36

 

 After considering various proposals throughout August and September 

2010,
37

 the Board granted Attachmate exclusivity until September 27, 2010, based 

on its revised proposal to acquire Novell (excluding its open platform solutions 

business) for $4.80 per share in cash.
38

  On October 15, 2010, the Board agreed to 

a new exclusivity period with Attachmate through October 25, 2010, during which 

the parties discussed: (1) Attachmate’s interest in acquiring Novell without its open 

platform solutions business and certain patents, (2) the possible acquisition of 

                                                 
32

 Proxy 34. 
33

 Proxy 34. 
34

 Am. Compl. ¶ 54. 
35

 Am. Compl. ¶ 61. 
36

 Am. Compl. ¶ 62. 
37

 Proxy 33-37. 
38

 Am. Compl. ¶¶ 65, 69. 
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Novell as a whole, (3) the viability of a stand-alone entity that would include the 

businesses and patents that Attachmate had previously not been interested in 

acquiring; and (4) interest from other entities in a transaction involving those 

businesses and/or patents.
39

 

On October 21, 2010, the Board received a non-binding letter of intent from 

Microsoft either to license or to acquire some of Novell’s patent portfolio.
40

  

Thereafter, exclusivity with Attachmate was extended until November 1, 2010.
41

  

On October 28, Attachmate submitted a revised letter of intent to acquire all of 

Novell’s stock for $5.25 per share in cash.
42

  On that same day, the Board also 

received an unsolicited, non-binding proposal from another entity (“Party C”) to 

acquire all of Novell for $5.75 per share.
43

  On October 29, Microsoft submitted a 

revised letter of intent indicating its interest in acquiring certain patents and patent 

applications for $450 million.
44

 

The Board, with its advisors, subsequently met to discuss Novell’s strategic 

options.
45

  In particular, the Board discussed pursuing a transaction with 

Attachmate for Novell as a whole, exclusive of the patents encompassed by the 

                                                 
39

 Proxy 39-40. 
40

 Proxy 39. 
41

 Proxy 40. 
42

 Am. Compl. ¶ 71. 
43

 Am. Compl. ¶ 72.  The parties have treated the identity of another bidding entity, Party C, as 

confidential.  The Court will do the same. 
44

 Am. Compl. ¶ 73. 
45

 Proxy 40. 
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Microsoft offer.
46

  Management later approached Attachmate to solicit its interest 

in an offer of that kind and, as a result, on November 2, 2010, Attachmate 

submitted a revised letter of intent to acquire all of Novell’s outstanding shares of 

common stock for $6.10 per share in cash.
47

  It conditioned that offer on a patent 

sale for no less than $450 million, with after-tax proceeds of no less than $315 

million.
48

 

At a November 1, 2010 meeting to deliberate on Novell’s options, the Board 

decided to pursue discussions with Attachmate and Microsoft.  Accordingly, 

during November, documents and draft agreements were exchanged and 

negotiations continued.
49

  At a November 21, 2010 special meeting, the Board 

approved the Acquisition and the Patent Sale.
50

  The Merger Agreement and the 

Patent Purchase Agreement were executed that same day and announced the 

following morning.
51

   

The Merger Agreement included three deal protection measures.  First, 

Novell agreed not to solicit proposals for alternative transactions and, subject to 

certain limited exceptions, not to enter into discussions or negotiations concerning, 

or to provide information in connection with, alternative transactions (the “no 

                                                 
46

 Proxy 40. 
47

 Am. Compl. ¶ 75. 
48

 Proxy 41. 
49

 Proxy 41. 
50

 Proxy 43-44. 
51

 Proxy 44. 
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solicitation provision”).
52

  Second, the Merger Agreement provided matching 

rights to Attachmate regarding any “superior proposal” (the “matching rights 

provision”).
53

  The matching rights provision required the Board to provide 

Attachmate promptly with full information about competing acquisition proposals.  

Attachmate was then given five days to match the competing proposal.  Third, the 

Merger Agreement also contained certain termination rights for both Novell and 

Attachmate.
54

  For example, a termination by Novell to accept a superior proposal 

would have required Novell to pay Attachmate a termination fee of $60 million 

(the “termination fee”).  The termination fee represented 2.7% of the equity value 

of the proposed transaction,
55

 and more than 8% of the $750 million actually paid 

by Attachmate. 

Under the terms of the Acquisition, holders of Novell common stock 

received $6.10 per share in cash.
56

  Under the terms of the Patent Transaction, 

CPTN paid $450 million in cash for the Patent Portfolio.
57

 

D. The Equity Commitment 

On the same day the Merger Agreement was executed, Elliott agreed with 

Attachmate to contribute to Wizard Parent LLC (“Wizard”), Attachmate’s ultimate 

                                                 
52

 Am. Compl. ¶ 142. 
53

 Am. Compl. ¶ 143. 
54

 Am. Compl. ¶ 144. 
55

 Am. Compl. ¶ 144. 
56

 Am. Compl. ¶ 77.  
57

 Am. Compl. ¶ 103. 
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parent entity, a portion of its Novell shares to help finance the Merger (the “Equity 

Commitment”).
58

  In exchange, Elliott, unlike other Novell shareholders, received 

a post-merger equity interest in Wizard.
59

  Specifically, Elliott made the following 

exchanges of its Novell stock: $72.5 million worth of Novell shares in exchange 

for 17.06% of the “New Money Units” of Wizard, and $22.5 million worth of 

Novell shares in exchange for 6.0% of the “Existing Units” of Wizard.  Based on 

$6.10 per share, Elliott transferred a total of 15,573,770 Novell shares to Wizard.
 60

 

Elliott acquired a net equity interest of 21.9% of the new combined company 

(consisting of Attachmate and Novell, with Novell’s cash from the sale of the 

Patent Portfolio, the “Combined Company”).
61

  The Combined Company had an 

equity value of $705 million.
62

  Elliott’s ownership stake of the Combined 

Company was valued at $154,436,470; Elliott received Wizard stock valued at 

$9.92 per share.
63

  Elliott also obtained a seat on the Combined Company’s board 

of directors.
64

 

E. Party C’s Competing Bids   

 At two points in the bidding process, Attachmate faced a competing bidder.  

On August 11, 2010, Novell requested that both Attachmate and Party C submit a 

                                                 
58

 Gardner Aff. Ex. G. 
59

 Proxy 8. 
60

 Am. Compl. ¶ 87. 
61

 Am. Compl. ¶ 88. 
62

 Am. Compl. ¶ 89. 
63

 Am. Compl. ¶ 89. 
64

 Am. Compl. ¶ 91. 
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“best and final offer” for Novell.  As of August 27, 2010, Attachmate had offered 

$4.80 per share, compared to Party C’s bid of $4.86 per share (both bids for Novell 

excluding its open platform solutions business).
65

  As of October 28, 2010, 

Attachmate had raised its offer to $5.25 per share for all of Novell, including its 

patents and open platform systems, while Party C had raised its price to $5.75 per 

share for all of Novell.
 66

  Interestingly, the Board did not allow Party C to work 

with strategic partners, even though it allowed Attachmate to work with Francisco 

Partners and Golden Gate.
67

 

F. The Patent Purchase Agreement 

 The Patent Purchase Agreement involved the sale of 861 issued patents and 

pending patent applications, together with 20 lapsed patent applications.
68

  The 

issued patents and patent applications related primarily to enterprise-level 

computer systems management software and enterprise-level file management and 

collaboration software in addition to patents relevant to Novell’s identity and 

security management business, although some of the issued patents and patent 

applications may have involved a range of different software products.
69

 

 Historically, the issued patents and patent applications included in the Patent 

Portfolio were used by Novell to facilitate and to protect its existing and planned 

                                                 
65

 Am. Compl. ¶ 61. 
66

 Am. Compl. ¶ 72. 
67

 Am. Compl. ¶ 55. 
68

 Proxy 63. 
69

 Am. Compl. ¶ 103.  
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business activities, and to reduce the risk of potential infringement claims.
70

  

Novell did not license any of the issued patents and patent applications on a 

royalty-bearing basis, but the patents were subject to specific non-royalty bearing 

licenses granted by Novell.
71

  

 On August 20, 2010, Party B offered to arrange a transaction through which 

members of a consortium would purchase Novell’s open platform solutions 

business, and Party B would acquire some of Novell’s issued patents and patent 

applications for an aggregate purchase price between $525 million and $575 

million in cash.
72

  On August 26, 2010, Party B submitted a revised proposal in 

which it offered to arrange a transaction through which a consortium would 

purchase Novell’s open platform solutions business and Party B would purchase 

the issued patents and patent applications for an aggregate purchase price of $550 

million in cash.
73

  On September 1, 2010, Party D submitted a proposal to acquire 

all of Novell’s intellectual property for an aggregate price of $570 million in 

cash.
74

  

On October 14, 2010, Party B indicated to Novell that it had decided against 

proceeding with its proposal to acquire Novell’s open platform solutions business 

                                                 
70

 Am. Compl. ¶ 146. 
71

 Am. Compl. ¶ 146. 
72

 Am. Compl. ¶ 105. 
73

 Proxy 36. 
74

 Proxy 36. 
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and the Patent Portfolio.
75

  On October 21, 2010, Microsoft submitted a non-

binding letter of intent proposing to enter into either a license agreement for the 

Patent Portfolio for $100 million or a license and acquisition agreement for the 

Patent Portfolio for $300 million.
76

  On October 29, 2010, Novell received a 

revised letter of intent from Microsoft proposing to acquire, together with at least 

two other interested investors, the Patent Portfolio for $450 million.
77

  

J.P. Morgan’s fairness opinion, dated November 21, 2010, does not address the 

fairness of the Patent Purchase Agreement.
78

 

G. The Litigation   

Between November 23, 2010 and December 16, 2010, various shareholder 

actions were filed in this Court challenging the Acquisition and the Patent Sale.  

Novell filed its preliminary proxy statement on December 14, 2010, which was 

revised on December 27, 2010.  Thereafter, the Delaware actions were 

consolidated and Co-Lead Plaintiffs were appointed.  They filed an amended 

complaint on January 6, 2011, and, on that same day, the Court entered a 

scheduling order that set February 9, 2011 as the date for argument on the Co-Lead 

Plaintiffs’ motion for a preliminary injunction. 

                                                 
75

 Am. Compl. ¶ 109. 
76

 Proxy 39. 
77

 Am. Compl. ¶ 109. 
78

 Proxy 47. 
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On January 14, 2011, Novell filed the Proxy, the definitive proxy statement, 

which, according to the Co-Lead Plaintiffs, addressed many of their disclosure 

claims.  For that reason and after the Defendants agreed not to dispute the Co-Lead 

Plaintiffs’ ability to pursue any money damages claims, they withdrew their 

request for a preliminary injunction.  Subsequently, counsel for the Co-Lead 

Plaintiffs identified for Novell’s counsel additional purported disclosure defects 

based on the Definitive Proxy.  On February 3, 2011, Novell issued a supplemental 

proxy statement (the “Supplemental Disclosures”), that dealt with some of the 

Plaintiffs’ concerns. 

On February 17, 2011, Novell’s shareholders voted in favor of the 

Acquisition.
79

  On April 27, 2011, the Merger closed and the Patent Sale was 

completed.
80

  Plaintiffs’ counsel filed an application for interim attorneys’ fees, but 

the Court denied that application as premature.
81

  The Plaintiffs filed the Second 

Amended Verified Complaint, which alleged various breaches of fiduciary duties 

by the Board and the aiding and abetting of those breaches by Attachmate and 

Elliott.  Thereafter, the Defendants filed motions to dismiss which the Court now 

addresses. 

  

                                                 
79

 Gardner Aff. Ex. D, Novell (Form 8-K) (Feb. 17, 2011). 
80

 Gardner Aff. Ex. E, Novell (Form 8-K) (Apr. 27, 2011). 
81

 In re Novell, Inc. S’holder Litig., 2011 WL 4091502 (Del. Ch. Aug. 30, 2011). 
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II.  CONTENTIONS 

 Attachmate has closed on its acquisition of Novell.  Thus, the Plaintiffs seek 

damages for breaches of fiduciary duties by the Novell Defendants.  They assert 

that the Novell Defendants (i) because of “an improper and opaque” sales process 

failed to maximize shareholder value with respect to both Attachmate’s acquisition 

and the Patent Sale; (ii) failed to disclose all material facts and issued a misleading 

proxy; (iii) allowed Attachmate to taint the process; and (iv) allowed Elliott to 

obtain additional consideration not available to other shareholders.
82

  Also, the 

Plaintiffs assert that Attachmate and Elliott aided and abetted the Novell 

Defendants’ violations of their fiduciary duties.
83

  

 The Defendants deny that any breach of fiduciary duty occurred.  The 

Novell Defendants argue that, even if they breached any of their fiduciary duties, at 

most, those breaches only amounted to breaches of the duty of care and that 

Novell’s charter contained a Section 102(b)(7) provision which exculpated them 

from monetary liability.  Attachmate and Elliott also argue that they had nothing to 

do with any fiduciary duty breach that may have occurred.   

 The Plaintiffs, in response, maintain that the Novell Defendants’ bad faith 

conduct deprives them of the benefit of the Section 102(b)(7) charter provision. 

  

                                                 
82

 Am. Compl. ¶ 158. 
83

 Am. Compl. ¶ 162. 
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III.  ANALYSIS 

A motion to dismiss under Court of Chancery Rule 12(b)(6) is subject to a 

“reasonable conceivability” standard.
84

 

When considering a defendant's motion to dismiss, a trial court should 

accept all well-pleaded factual allegations in the Complaint as true, 

accept even vague allegations in the Complaint as “well-pleaded” if 

they provide the defendant notice of the claim, draw all reasonable 

inferences in favor of the plaintiff, and deny the motion unless the 

plaintiff could not recover under any reasonably conceivable set of 

circumstances susceptible of proof.
85

 

 

Although the Court “need not ‘accept conclusory allegations unsupported by 

specific facts or . . . draw unreasonable inferences in favor of the non-moving 

party,’”
86

 a motion to dismiss will be denied under Delaware's pleading standard if 

there is a reasonable possibility that a plaintiff could recover.
87

  With these 

principles in mind, the Court turns first to the breach of fiduciary duty claims 

brought against the Board. 

A. Count I:  Claims For Breach Of Fiduciary Duties Against the  

 Novell Defendants 

 

The Plaintiffs allege that the Novell Defendants: (1) conducted a sales 

process that failed to maximize shareholder value with respect to both the 

                                                 
84

 Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 537 (Del. 

2011). 
85

 Id. at 536 (citation omitted). 
86

 In re Alloy, Inc. S’holder Litig., 2011 WL 4863716, at *6 (Del. Ch. Oct. 13, 2011) (citing 

Price v. E.I. duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011)). 
87

 See id. (citing Cent. Mortg., 27 A.3d at 537 n.13) (“Delaware’s reasonable ‘conceivability’ 

standard asks whether there is a ‘possibility’ of recovery.”). 
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Acquisition and the Patent Sale, including deal protection devices such as the no 

solicitation provision,
88

 the matching rights provision,
89

 and the termination fee;
90

 

(2) failed to disclose properly all material facts concerning both the Acquisition 

and the Patent Sale, resulting in a false and misleading proxy; (3) allowed 

Attachmate to taint the process, violating the Novell Defendants’ fiduciary duties 

generally and their nondelegable duty under 8 Del. C. § 251(b)
91

 to approve the 

Acquisition only if it was in the best interests of Novell and its shareholders; and 

(4) allowed Elliott to receive disparate, additional consideration at the expense of 

Novell’s other shareholders in connection with both the Acquisition and the Patent 

Sale.
92

 The Court will first address the claims as they relate to the Acquisition; 

consideration of the Patent Sale will follow. 

 1.  The Acquisition 

 (a) The Sales Process 

The Plaintiffs allege that the Board guided the outcome of the sale process 

toward Attachmate as a buyer, even though shareholders could have obtained a 

                                                 
88

 Am. Compl. ¶ 142. 
89

 Am. Compl. ¶ 143. 
90

 Am. Compl. ¶ 144. 
91

 The Plaintiffs did not address their claim under 8 Del. C. § 251(b) in their Omnibus Answering 

Brief in Opposition to Defendants’ Motions to Dismiss the Second Amended Verified 

Consolidated Class Action Complaint (“Answering Br.”), despite being challenged by the Brief 

in Support of Novell Defendants’ Motion to Dismiss (“Novell Br.”) 42-43.  That claim, thus, has 

been abandoned. 
92

 Am. Compl. ¶ 158. 
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higher price for their shares from other bidders.
93

  The Plaintiffs therefore claim 

that the Novell Defendants breached their fiduciary duties in bad faith by guiding 

the outcome of the process toward a favored bidder at the expense of Novell’s 

shareholders.
94

  The Plaintiffs also challenge the deal protection devices agreed to 

by the Board in the Merger Agreement.
95

  

At the time of the Acquisition, the Board consisted of nine directors, eight of 

whom were outside directors.  Hovsepian, the Board’s only inside director, was 

Novell’s President and CEO.
96

  In addition, Greenfield formerly worked for 

approximately four years, until 2007, at Francisco Partners, a private equity firm 

affiliated with investment funds that hold part interest in Attachmate.
97

  The 

Plaintiffs do not challenge the independence or disinterestedness of the other seven 

members of the Board.
98

  Therefore, on the basis of the Amended Complaint, a 

majority of the Board was disinterested and independent.   

The directors of a Delaware corporation owe fiduciary duties of care and 

loyalty to the corporation and its shareholders.  When a board decides to undertake 

the process of selling the corporation it directs, it “must perform its fiduciary duties 

                                                 
93

 Answering Br. 2. 
94

 Answering Br. 3. 
95

 Am. Compl. ¶¶ 141-44. 
96

 Am. Compl. ¶ 26. 
97

 Am. Compl. ¶ 24. 
98

 Am. Compl. ¶¶ 21-29. 
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in the service of a specific objective: maximizing the sale price of the enterprise.”
99

  

“There is no single path that a board must follow in order to maximize stockholder 

value, but directors must follow a path of reasonableness which leads toward that 

end.”
100

  

“Once a board has decided to [pursue] a sales process it is required to seek 

the highest value reasonably available for the shareholders regardless of where that 

value comes from.”
101

  That requirement, however, “is not a separate, distinct 

duty.”
102

   

So-called Revlon duties are only a specific application of directors’ 

traditional fiduciary duties of care and loyalty in the context of control 

transactions. In that regard, if the corporation's certificate contains an 

exculpatory provision pursuant to § 102(b)(7) barring claims for 

monetary liability against directors for breaches of the duty of care, 

the complaint must state a nonexculpated claim, i.e., a claim 

predicated on a breach of the directors duty of loyalty or bad faith 

conduct.
103

 

 

Novell’s Certificate of Incorporation contains a provision exculpating the Board 

from monetary liability for breach of the duty of care.
104

  Thus, in order to survive 

                                                 
99

 Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 239 (Del. 2009) (quoting Malpiede v. Townson, 

780 A.2d 1075, 1083 (Del. 2001)). 
100

 In re Smurfit–Stone Container Corp. S’holder Litig., 2011 WL 2028076, at *10 (Del. Ch. 

May 20, 2011, revised May 24, 2011) (footnote omitted) (citing Paramount Commc’ns v. QVC 

Network Inc., 637 A.2d 34, 45 (Del. 1994); Barkan v. Amsted Indus., Inc., 567 A.2d 1279, 1286 

(Del. 1989)). 
101

 In re Answers Corp. S’holder Litig., 2012 WL 1253072, at *6 (Del. Ch. Apr. 11, 2012). 
102

 Id. 
103

 Alloy, 2011 WL 4863716, at *7 (citations omitted). 
104

 Gardner Aff. Ex. I (Restated Certificate of Incorporation of Novell, Inc.) “The court may . . . 

take judicial notice of the contents of the certificate of incorporation of a Delaware corporation 

where, as here, there is no dispute among the parties as to its actual contents (as opposed to the 
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the Defendants’ motion to dismiss, the Complaint must state a claim that the 

Novell Defendants breached their duty of loyalty or acted in bad faith. 

In challenging a sales process, a plaintiff may plead that a board breached 

the duty of loyalty by alleging non-conclusory facts suggesting that a majority of 

the board lacked independence, was interested in the sales process, or acted in bad 

faith in conducting the sales process.  “A director is considered interested where he 

or she will receive a personal financial benefit from a transaction that is not equally 

shared by the stockholders.”
105

  A director lacks independence if, for example, her 

judgment is controlled by another director or driven by extraneous 

considerations.
106

  A director acts in bad faith when he or she “intentionally fails to 

act in the face of a known duty to act, demonstrating a conscious disregard for his 

[or her] duties.”
107

  

As noted above, the Plaintiffs have not attempted to plead that a majority of 

the Board was interested or lacked independence.  The Plaintiffs, in order to 

survive a motion to dismiss, must therefore allege that the Board acted in bad faith.  

Allegations that the Board should have done more under the circumstances are not 

                                                                                                                                                             

legal effect of those contents).” Louisiana Mun. Police Employees’ Ret. Sys. v. Fertitta, 2009 

WL 2263406, at *6 (Del. Ch. July 28, 2009) (citations omitted). 
105

 Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993) (citing Aronson v. Lewis, 473 A.2d 805, 

812 (Del. 1984)); Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984). 
106

 See Aronson, 473 A.2d at 816. 
107

 Lyondell Chem. Co., 970 A.2d at 243 (quoting In re Walt Disney Co. Deriv. Litig., 906 A.2d 

27, 67 (Del. 2006)). 
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enough to raise a bad faith claim.
108

  Bad faith is also not shown by disagreement 

with the Board’s decisions during an auction process.
109

  “There is a vast difference 

between an inadequate or flawed effort to carry out fiduciary duties and a 

conscious disregard for those duties.”
110

 

The Plaintiffs argue that the Novell Defendants acted in bad faith because: 

(1) the Board knowingly favored Attachmate over other bidders,
111

 (2) the Board 

knowingly permitted conflicted directors to funnel confidential information to 

Attachmate and to taint the sale process,
112

 (3) the Board conspired with J.P. 

Morgan to justify an inadequate merger price,
113

 and (4) members of the Board 

favored their own interests and Elliott’s interests by knowingly appeasing 

Elliott.
114

 

  

                                                 
108

 Wayne County Employees’ Ret. Sys. v. Conti, 2009 WL 2219260, at *14 (Del. Ch. July 24, 

2009), aff’d, 996 A.2d 795 (Del. 2010) (“Bad faith cannot be shown by merely showing that the 

directors failed to do all they should have done under the circumstances.”). 
109

 Paramount Commc’ns Inc., 637 A.2d at 44; Barkan, 567 A.2d at 1286-87; Citron v. Fairchild 

Camera & Instrument Corp., 569 A.2d 53, 68 (Del. 1989); Mills Acquisition Co. v. Macmillan, 

Inc., 559 A.2d 1261, 1287 (Del. 1989). 
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 Lyondell Chem. Co., 970 A.2d at 243. 
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 Answering Br. 12. 
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 Answering Br. 15. 
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 Answering Br. 18. 
114

 Answering Br. 20. 
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  (i) Did the Board knowingly favor Attachmate over  

   other bidders? 

 

The Plaintiffs argue that the Board favored Attachmate over other bidders 

due to, first, the disparate treatment given to a competing bidder, Party C, and, 

second, the deal protection measures set forth in the Merger Agreement. 

  (aa) Party C 

As of August 27, 2010, Party C had submitted a bid of $4.86 per share for 

Novell without its open platform systems, as compared to Attachmate’s bid of 

$4.80 per share for the same.  The Plaintiffs claim that there is no evidence that the 

Board, Novell management, or J.P. Morgan asked, before granting Attachmate 

exclusivity, whether Party C would increase its bid.
115

  The Plaintiffs also claim 

that the Board, Novell management, and J.P. Morgan never informed Party C of 

the offer made by Party B to acquire the Patent Portfolio along with Novell’s open 

platform systems business.  They allege that Party C may have increased its bid if 

it knew this information.
116

 

On October 28, 2010, Party C submitted a bid to acquire all of Novell for 

$5.75 per share, as compared to Attachmate’s offer at that time of $5.25 per 

share.
117

  The Plaintiffs claim that the Board made no effort to negotiate with 

                                                 
115

 Am. Compl. ¶ 70. 
116

 Am. Compl. ¶ 70. 
117

 Am. Compl. ¶ 72. 
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Party C following receipt of Party C’s October proposal.
118

  The Plaintiffs further 

claim that Party C was not informed of Microsoft’s October 29 proposal to acquire 

the Patent Portfolio for $450 million,
119

 and that Party C could have increased its 

offer of $5.75 per share had it known that it would be receiving $450 million in 

cash upon acquiring Novell.
120

   

The Plaintiffs also allege that the Board did not allow Party C to work with 

any strategic partners, even though it allowed Attachmate to work with Francisco 

Partners and Golden Gate.
121

  Had Party C been allowed to work with other 

strategic partners, as Attachmate did, it could have potentially increased the price 

Party C would have offered for Novell.
122

 

 Absent some reasonable explanation, the Novell Defendants and their 

financial advisor treated Party C in a way that was both adverse and materially 

different from the way they treated Attachmate.  Party C could not team with any 

other interested bidder and, more importantly, was not informed of the Patent Sale 

which would have provided a substantial amount of cash at closing.  The 

availability of additional funds might have allowed (or incentivized) Party C to 

increase its offer.  Because its offer was roughly comparable to the price 

                                                 
118

 Am. Compl. ¶ 74. 
119

 Am. Compl. ¶ 74. 
120

 Am. Compl. ¶ 74. 
121

 Am. Compl. ¶ 55.  Of course, Francisco Partners and Golden Gate are among the owners of 

Attachmate.  More importantly, Attachmate was allowed to team with Elliott. 
122

 Am. Compl. ¶ 55. 
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Attachmate was offering, it is reasonably conceivable that Party C would have 

increased its bid to an amount higher than that of Attachmate. 

 An independent and disinterested board, however, is not absolutely required 

to treat all bidders equally.
123

  The Board could have dealt with bidders differently 

if the shareholders’ interests justified such a course.  From the factual sources 

(primarily, the Amended Complaint) available to the Court on this motion to 

dismiss, those reasons—if they existed—cannot be ascertained.  Perhaps the 

Attachmate offer was more credible.  Perhaps Attachmate had no more due 

diligence needs.  Perhaps Attachmate had its funding for the transaction arranged, 

while Party C was still searching for financing.  Perhaps Novell had been for sale 

too long and there was concern that the process would become “stale” or that, if 

Party C were allowed an opportunity to evaluate the benefits of the Patent Sale, 

Attachmate would lose interest in a possible transaction.
124

 

 The Amended Complaint, when considered under the applicable standard, 

states a reasonably conceivable claim that the Novell Defendants treated a serious 

bidder in a materially different way and that approach might have deprived 

shareholders of the best offer reasonably attainable.  It might not take much 

evidence from the Novell Defendants to put that disparate treatment in a different 

                                                 
123

 See, e.g., In re Fort Howard Corp. S’holder Litig., 1988 WL 83147, at *14 (Del. Ch. Aug. 8, 

1988).  
124

 The Court need not decide whether such potential explanations would have been sufficient. 
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context and to show that Plaintiffs’ claim lacks merit.  The Novell Defendants, 

however, do not have the opportunity to “prove their case” on a motion to dismiss. 

 The Amended Complaint, thus, states a claim for a breach of fiduciary duty.  

The question becomes one of whether the Novell Defendants acted in bad faith or 

merely breached the duty of care.  In the absence of bad faith, their actions would 

be exculpated by the Section 102(b)(7) provision in Novell’s charter.  If their 

conduct is adequately alleged to have been in bad faith, the exculpation provision 

will not shield them at this point.
125

   

 A fiduciary’s conduct was in bad faith if the fiduciary acted with a purpose 

other than advancing shareholder interests (i.e., the best interests of the 

corporation), intentionally violated relevant positive law, intentionally failed to 

respond to a known duty or exhibited a conscious disregard of a known duty.
126

  If 

the allegations involve a fiduciary’s duty to act, the effort required to satisfy that 

duty is minimal.  In that context, the question is whether the fiduciary “utterly 

failed to attempt to obtain the best sale price.”
127

  Here, the Amended Complaint 

demonstrates that the Board, through the prolonged sales process, far exceeded that 

threshold.  

                                                 
125

 A duty of loyalty breach would not be exculpated by Section 102(b)(7), but, as set forth 

above, no basis for a duty of loyalty claim, independent of bad faith, has been stated.   
126

 Stone v. Ritter, 911 A.2d  362, 369 (Del. 2006); Ryan v. Gifford, 918 A.2d 341, 357 (Del. Ch. 

2007). 
127

 Lyondell Chem. Co., 970 A.2d at 244. 
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 A plaintiff has the burden to overcome the presumption that a fiduciary acts 

in good faith.  One way to accomplish that objective would be for the plaintiff to 

demonstrate that the fiduciary’s actions were “so far beyond the bounds of 

reasonable judgment that it seems essentially inexplicable on any ground other 

than bad faith.”
128

  This formulation of the bad faith standard best captures the 

focus of the Plaintiffs’ challenge.  Why the Novell Defendants did not tell Party C 

about the proceeds of the Patent Sale has no apparent answer in the record before 

the Court.  That conduct, coupled with the fact that Novell kept Attachmate fully 

informed, is enough for pleading stage purposes to support an inference that the 

Board’s actions were in bad faith.
129

  As indicated, there may be a plausible 

explanation for their conduct, but the Court does not have access to those facts.  

Because it is reasonably conceivable that the Plaintiffs may be able to demonstrate 

that the Novell Defendants’ conduct was in bad faith, the exculpation of the 

                                                 
128

 In re Alloy, Inc., 2011 WL 4863716, at *12; see also White v. Panic, 783 A.2d 543, 554 (Del. 

Ch. 2001) (“the board’s decision was so egregious or irrational that it could not have been based 

on a valid assessment of the corporation’s best interest.”); In re J.P. Stevens & Co., Inc. 

S’holders Litig., 542 A.2d 770, 781 (Del. Ch. 1988) (“so far beyond the bounds of reasonable 

judgment that it seems essentially inexplicable on any ground other than bad faith.”). 
129

 The information not shared with Party C was not merely of passing interest.  It, one may 

reasonable infer, was highly material and could have induced a bidder to offer more.  Moreover, 

Party C, through the relatively extended solicitation process, had put competitive numbers on the 

table.  The Amended Complaint demonstrates that it was a serious participant. 
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Section 102(b)(7) charter provision is not available.  Accordingly, this claim may 

not be dismissed at this time.
130

 

    (bb) Deal Protection Devices 

The deal protection devices in the Merger Agreement – the no solicitation 

provision, the matching rights provision, and the termination fee – are customary 

and well within the range permitted under Delaware law.  The mere inclusion of 

such routine terms does not amount to a breach of fiduciary duty: 

The provisions that plaintiffs attack have been repeatedly 

upheld by this Court.  For instance, plaintiffs complain that the no 

solicitation provision, the matching rights provision, and the 

termination fee effectively preclude any other bidders who might be 

interested in paying more than . . . .  But this Court has repeatedly 

held that provisions such as these are standard merger terms, and are 

not per se unreasonable, and do not alone constitute breaches of 

fiduciary duty.
131

 

 

                                                 
130

 As addressed below, one of the Plaintiffs’ other allegations states (barely) a duty of care 

claim; the others state no claim.  The duty of care claim is intertwined with the claims regarding 

the Novell Defendants’ treatment of Party C and, thus, may not be dismissed at this time under 

the Section 102(b)(7) charter provision.  See, e.g., Emerald Partners v. Berlin, 726 A.2d 1215, 

1223-24 (Del. 1999); 1 R. Franklin Balotti & Jesse A. Finkelstein, The Delaware Law of 

Corporations and Business Organizations § 4.13[b] (2012 Supp.).  If there were no bad faith 

claim asserted in this case, any due care claim, which would not be tainted by such alleged 

conduct, would be dismissed.  Other causes of action which do not adequately allege any claim 

may be separately dismissed.  See, e.g., Official Comm. of Unsecured Creditors of Integrated 

Health Servs., Inc. v. Elkins, 2004 WL 1949290, at *19 (Del. Ch. Aug. 24, 2004) (dismissing 

inadequate claims while allowing certain breach of fiduciary duty claims to survive a motion to 

dismiss).  See also Shandler v. DLJ Merch. Banking, Inc., 2010 WL 2929654, at *12-15 (Del. 

Ch. July 26, 2010). 
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 In re 3Com S’holders Litig., 2009 WL 5173804, at *4 (Del. Ch. Dec. 18, 2009) (internal 

citations omitted). 
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Delaware courts have recognized that these provisions are common in merger 

agreements, and may sometimes be necessary to secure a strong bid.
132

 

The Board’s approval of these standard deal protections, alone, cannot form 

the foundation of a fiduciary breach claim.  The Plaintiffs plead no facts suggesting 

that the no-solicitation and matching rights provisions were unreasonable or 

somehow were the product of fiduciary failure.
133

  In addition, the Plaintiffs’ 

argument that the termination fee constituted 8% of the actual purchase price, and 

thus was actionable, fails because the proper measure of a termination fee is based 

on its percentage of equity value.
134

  The $60 million termination fee represents 

2.7% of the equity value of the proposed transaction.
135

  Termination fees well in 

                                                 
132

 In re Cogent, Inc. S’holder Litig., 7 A.3d 487, 502 (Del. Ch. 2010) (“[I]t is reasonable for a 

seller to provide a buyer some level of assurance that he will be given adequate opportunity to 

buy the seller, even if a higher bid later emerges.”); In re Toys “R” Us, Inc. S’holder Litig., 877 
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 See, e.g., In re 3Com, 2009 WL 5173804, at *7 (finding plaintiffs’ challenge to matching 
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 Am. Compl. ¶ 144. 
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excess of this size are routinely considered reasonable by this Court.
136

  Thus, the 

deal protection measures do not give rise to a claim for breach of fiduciary duty. 

   (ii) Did the Board knowingly permit conflicted directors 

    to funnel confidential information to Attachmate or  

    otherwise to influence impermissibly the process? 

 

Of the nine-member Novell Board, the Plaintiffs only make allegations 

regarding the conduct of two: Greenfield and Hovsepian.  The Amended 

Complaint does not allege that either Hovsepian or Greenfield dominated or 

controlled the remaining disinterested and independent directors.  Merely asserting 

that each wished to promote his own interests is not a sufficient pleading of 

domination or control under Delaware law.
137

 

   (aa) Greenfield 

Plaintiffs allege that Greenfield “secretly funneled information to Francisco 

Partners and Attachmate.”
138

  They claim that Greenfield kept Francisco Partners 

                                                 
136

 See, e.g., In re Cogent, 7 A.3d at 502-03 (finding a termination fee 3% of equity value 

reasonable); In re Dollar Thrifty, 14 A.3d at 614 (finding a termination fee 3.5% of equity value 

reasonable); In re 3Com, 2009 WL 5173804, at *7 (approving termination fee and expense 

reimbursement greater than 4% of equity value). 
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 See, e.g., In re NYMEX S’holder Litig., 2009 WL 32006051, at *6 (Del. Ch. Sept. 30, 2009) 

(“That directors acquiesce in, or endorse actions by, a chairman of the board . . . does not, 

without more, support an inference of domination . . . .”).  That Greenfield was with Francisco 
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v. Rio Grande Indus., Inc., 519 A.2d 116, 123 (Del. Ch. 1986) (because of director’s retirement 
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v. Bartlett, 2000 WL 238026, at *6 (Del. Ch. Feb. 24, 2000) (denying preliminary injunction 

because, contrary to plaintiff’s contention, board members did not have conflicts of interest 

arising from past business dealings). 
138

 Am. Compl. ¶ 121. 
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abreast of critical and confidential Board deliberations.
139

  The parties seem to 

agree that the Board was fully aware of, and authorized, Greenfield’s 

communications with Attachmate.
140

 

A board may, of course, properly designate a director or member of 

management to contact, or negotiate with, a potential merger partner.
141

  That, 

however, does not necessarily validate preferential treatment in the form of 

delivery of confidential information.  Perhaps there is no breach of fiduciary duty 

here, but it is “reasonably conceivable” based on the pleadings.  These specific 

allegations cannot readily be separated from other claims of favorable treatment of 

Attachmate.  Resolution of this claim will have to await further proceedings.  

    (bb) Hovsepian 

Hovsepian served as Novell’s President and Chief Executive Officer from 

June 2006 until the closing of the Merger Agreement.
142

  Hovsepian’s severance 

agreement included incentives triggered by a change of control.
143

  The Plaintiffs 
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 Am. Compl. ¶ 124. 
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 Reply Br. in Further Supp. of the Novell Defs.’ Mot. to Dismiss (“Reply Br.”) 16. 
141

 See, e.g., Wayne County, 2009 WL 2219260, at *10-11 (dismissing loyalty claims challenging 

board's decision to allow two members of board, who would remain employed by the company 

post-merger, to conduct negotiations); In re MONY Group Inc. S’holder Litig., 852 A.2d 9, 20 
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 Am. Compl. ¶ 26. 
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allege that the Board impermissibly allowed Hovsepian the opportunity to control 

the sales process.
144

   

The Plaintiffs claim that Hovsepian had a number of improper or personal 

reasons to orchestrate a complete sale of Novell, instead of pursuing Novell’s 

strategic alternatives such as only executing the Patent Sale, or a standalone 

plan.
145

  These include the allegations that Hovsepian was at risk of being ousted if 

there was a potential change in management,
146

 and that Hovsepian stood to gain, 

and did ultimately receive, a lump sum cash payment of almost $9 million when he 

was not retained by Attachmate after consummation of the Acquisition.
147

 

However, Plaintiffs do not allege that Hovsepian exerted any undue 

influence over any of the seven other independent and disinterested members of 

the Board in their consideration of the Attachmate bid. Further, the possibility of 

receiving change-in-control benefits pursuant to pre-existing employment 

agreements does not create a disqualifying interest as a matter of law.
148

  If all 

Hovsepian wanted to do was to collect the change-in-control payouts in his 
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 Am. Compl. ¶ 132. 
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 Am. Compl. ¶ 132. 
146

 Am. Compl. ¶ 133. 
147

 Am. Compl. ¶ 135. 
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 See In re Smurfit-Stone, 2011 WL 2028076, at *22; Nebenzahl v. Miller, 1993 WL 488284, at 

*3 (Del. Ch. Nov. 8, 1993) (finding no reasonable probability of breach of duty of loyalty when 

merger agreement guaranteed payment of pre-existing change-in-control benefits for directors of 
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severance agreement, he could have encouraged the acceptance of Elliott’s original 

offer to acquire Novell.  Instead, Hovsepian, along with the rest of the Board, 

embarked upon an eight-month sales process resulting in the sale of Novell to 

Attachmate. 

There is therefore no reasonably conceivable set of facts to indicate that 

Hovsepian’s role in the Acquisition, regardless of his purported incentives, led to a 

breach of the Board’s fiduciary duties. 

  (iii) Did the Board conspire with J.P. Morgan to justify  

   an inadequate merger price? 

 

The Plaintiffs claim that the Board acted in bad faith when it allowed 

J.P. Morgan to use artificially low projections to justify the inadequate merger 

price offered by Attachmate.
149

  They allege that the numbers used by J.P. Morgan 

in its March 19, 2010 presentation rejecting the Elliott proposal differed from the 

numbers used in its November 21, 2010 presentation supporting the Attachmate 

proposal.
150

 

 Attempts to infer a breach of fiduciary duty from hindsight quibbles with a 

financial advisor’s fairness opinion do not succeed as a general matter.
151

  

J.P. Morgan’s numbers did change, but revisions are not inherently wrongful.  The 

                                                 
149

 Answering Br. 19. 
150

 Am. Compl. ¶ 94. 
151

 See, e.g., In re 3Com, 2009 WL 5173804, at *6; In re JCC Holding Co., Inc. S’holders Litig., 

843 A.2d 713, 721 (Del. Ch. 2003). 
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Plaintiffs do not allege that the Board had knowledge of any purported 

improprieties on the part of J.P. Morgan.
152

  In short, the Amended Complaint does 

not adequately allege that the Board violated its fiduciary duties when it relied 

upon J.P. Morgan’s work. 

  (iv) Did Elliott dominate the process? 

The Plaintiffs claim that Elliott, as a minority shareholder and as the entity 

that put Novell in play, dominated the Board’s sales process throughout.  

According to Plaintiffs, the Board was “cowed by Elliott’s threats and favored 

Elliott’s interests as a result.”
153

  These alleged “threats” depend upon linking 

Elliott’s status as a 7.1% shareholder and the risk that Elliott would initiate a proxy 

contest.
154

  

 However, Delaware law is clear that a plaintiff cannot plead domination or 

control by mere conclusion.
155

  “In the absence of majority stock ownership, a 

plaintiff must demonstrate that the minority shareholder held a dominant position 

and actually controlled the corporation’s conduct.”
156

  A minority shareholder’s 

desire to sell its shares does not, on its own, evince domination and control, even if 
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 The Plaintiffs allege only that the Board was provided different numbers by J.P. Morgan in 
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a sale does eventually occur.
157

 Control over a corporation’s conduct requires 

control over the “business and affairs of the corporation.”
158

   

The Plaintiffs do not sufficiently allege that Elliott controlled the business 

and affairs of Novell or that Elliott had control over the Novell Defendants.  There 

is no allegation of direct control, and the claim that Elliott could have (but did not) 

mount a proxy contest adds little, even if the Board “took Elliott’s threats 

seriously.”
159

  The possible initiation of a proxy contest is not sufficient to establish 

domination and control, or to create a disqualifying interest.
160

  Moreover, the 

Plaintiffs do not allege that a proxy contest was under actual consideration, that 

other shareholders would support a proxy contest, or that one would have been 

successful.
161

 

 The Plaintiffs credit Elliott, with its less than ten percent stake in Novell, 

with unjustified power and influence.  Elliott did not have a representative on the 

Board, but it did induce the Board to consider the advisability of the sale.  

However, merely making such a suggestion and obtaining the desired response 

hardly is sufficient evidence of domination or undue influence.  The Plaintiffs’ 

                                                 
157

 See In re Answers, 2011 WL 1366780, at *3 n.40 (denying preliminary injunction where 30% 

shareholder’s possible interest in selling its shares in the company did not taint the process where 

a disinterested and independent board approved the transactions). 
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 In re Lukens Inc., 757 A.2d at 729 (explaining that concluding independent disinterested 
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speculation that the Board feared reprisals if Elliott’s notions were not 

implemented is not supported with factual allegations.  There are no specific 

allegations that make it reasonably conceivable that control by (or even fear of) 

Elliott resulted in any breach of fiduciary duty. 

 (b) Disclosure of Material Facts 

The Plaintiffs assert that the Board, in bad faith, failed to make ten material 

disclosures.
162

  They claim that Novell’s public disclosures relating to both the 

Acquisition and the Patent Sale were inadequate and precluded a meaningful 

shareholder vote on either agreement.
163

  When seeking the affirmative vote of 

stockholders, the Board has a duty to disclose all material information.
164

  Since a 

vote on the Patent Sale was not required, the disclosure claims are irrelevant with 

regard to the Patent Sale.  The Plaintiffs are left with their allegation that “the 

Novell shareholders were forced to vote on the Acquisition without all material 

information necessary to make a fully informed decision.”
165

 

The materiality standard requires that directors disclose all facts which 

“under all the circumstances . . . would have assumed actual significance in the 

deliberations of the reasonable shareholder.”
166

  In other words, “there must be a 
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 Am. Compl. ¶ 150. 
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substantial likelihood that the disclosure of the omitted fact would have been 

viewed by the reasonable investor as having significantly altered the “‘total mix’ of 

information made available.”
167

  While disclosure allegations “need not be pleaded 

with particularity,” “some factual basis must be provided from which the Court can 

infer materiality of an identified omitted fact.”
168

  Under Delaware law, this is 

“inherently a requirement for a disclosure claim.”
169

   

The first eight purported disclosure violations relate to Elliott’s role in the 

Board’s sale process.
170

  These include requests for the full background of Elliott’s 

involvement in the sales process,
171

 Elliott’s communications with Attachmate,
172

 

whether Elliott was in fact necessary for Attachmate’s financing,
173

 and what 

Elliott would receive as a result of the Acquisition.
174

  As a minority shareholder, 

Elliott’s conduct does not rise to the level of assuming “actual significance in the 

deliberations of the reasonable shareholder.”
175

   

The actions of a minority (less than ten percent) holder with no 

representative on the board simply do not require the disclosures that the Plaintiffs 

                                                 
167

 Id. 
168

 Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 146 (Del. 1997). 
169

 Id. 
170

 Am. Compl. ¶ 151(i)-(viii). 
171

 Am. Compl. ¶ 151(i). 
172

 Am. Compl. ¶ 151(ii)-(iv). 
173

 Am. Compl. ¶ 151(v). 
174

 Am. Compl. ¶ 151(vi)-(viii). 
175

 Arnold, 650 A.2d at 1277 (quoting TSC Indus., 426 U.S. at 449). 
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argue would have been material.
176

  Other than allowing Attachmate and Elliott to 

work together (and Novell shareholders were aware of this),
177

 the Board had no 

effective control over what Elliott did and, as set forth above, how a perceived fear 

of Elliott may have influenced the sales process, once initiated, is not backed by 

any specific factual allegations. 

The other two alleged disclosure violations relate to the valuation data 

provided by Novell.
178

  The Plaintiffs allege that the Board failed to disclose “the 

value of Novell if the stockholders voted down the Acquisition but the Patent Sale 

closed,”
179

 and “the firm value on a per share basis in March compared to 

November 21, 2010 after subtracting out the case on hand.”
180

  Delaware law, 

however, does not mandate the disclosure of every conceivable valuation datum, 

method, or alternative.
181

  All that is required is a “fair summary” of a financial 

                                                 
176

 The Plaintiffs’ contentions regarding the economics of the Attachmate-Elliott relationship are 

addressed in more detail in Part III.A.1(c)-(d) infra. 
177

 Proxy 34.  
178

 Am. Compl. ¶ 151(ix)-(x). 
179

  Am. Compl. ¶ 151(ix). 
180

 Am. Compl. ¶ 151(x). 
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 See, e.g., In re Gen. Motors (Hughes) S’holder Litig., 2005 WL 1089021, at *16 (Del. Ch. 

May 4, 2005), aff’d, 897 A.2d 162 (Del. 2006) (“A disclosure that does not include all financial 

data needed to make an independent determination of fair value is not . . . per se misleading or 

omitting a material fact.  The fact that the financial advisors may have considered certain non-

disclosed information does not alter this analysis.”). 



38 

 

advisor’s work,
182

 which was disclosed by Novell.  The Plaintiffs therefore fail to 

plead the materiality of any of the ten purported disclosure violations.
183

 

 (c) Attachmate’s Involvement 

The Plaintiffs allege that the Board allowed Attachmate to taint the sales 

process, violating the Novell Defendants’ fiduciary duties generally and their duty 

under 8 Del. C. § 251(b) to approve the Acquisition only if it was in the best 

interests of Novell and its shareholders.
184

  Specifically, the Plaintiffs claim that the 

Board allowed Attachmate unfairly to divert merger consideration to Elliott by way 

of the Equity Commitment, consideration that would otherwise have been paid to 

the other Novell stockholders.
185

  The Plaintiffs allege that the Board permitted 

Attachmate to negotiate directly with Elliott for the consideration to be paid for 

Elliott’s Novell stock.
 186

   

One problem with the Plaintiffs’ argument is that Novell was not a party to 

any of the relevant agreements governing the Equity Commitment and is not 

                                                 
182

 See, e.g., In re CheckFree Corp. S’holders Litig., 2007 WL 3262188, at *2-3 (Del. Ch. 

Nov. 1, 2007) (directors have no duty to provide a specific “checklist” of items when drafting 

proxy statement and need only provide a “fair summary” of a financial advisor’s work). 
183

 If the Novell Defendants failed to make the necessary disclosures, that would have constituted 
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claim, they would have been exculpated by the § 102(b)(7) provision in Novell’s charter.  The 

Plaintiffs’ disclosure claims, also, are subject to the almost inevitable issues involving post-
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2008). 
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 The Plaintiffs have abandoned the 8 Del. C. § 251(b) component of this argument.  See supra 

note 91. 
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 Am. Compl. ¶ 80. 
186

 Am. Compl. ¶ 80. 
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alleged to have negotiated any of them.
187

  The Equity Commitment was negotiated 

and executed between Attachmate and Elliott, because Attachmate either required 

financing in order to complete its purchase of Novell or wanted the advantages of 

pooling resources with Elliott.  Although Attachmate and Elliott were, in effect, 

allowed by the Board to work together in their efforts to acquire Novell, how they 

allocated their rights and obligations to that mission was beyond the control of the 

Novell Defendants.  By facilitating the Attachmate and Elliott alliance—something 

not inherently objectionable—the Novell Defendants did not put their fiduciary 

standing on the line for whatever understanding Attachmate and Elliott might 

eventually reach.  The Board did not breach its fiduciary duties with respect to a 

transaction it did not approve, and to which Novell is not a party.
188

   

 (d) Elliott’s receipt of disparate or additional consideration 

Elliott agreed to contribute a portion of its Novell shares to Attachmate to 

help finance for the Acquisition.
189

  Elliott acquired a net equity interest allegedly 

                                                 
187

 Am. Compl. ¶ 148 (quoting Supplemental Proxy) (“Novell is not a party to any agreement 

with the Elliott Parties other than with respect to the non-disclosure letter entered into by 

[Elliott].”). 
188

 See In re Sea-Land Corp. S’holders Litig., 642 A.2d 792, 803 (Del. Ch. 1993) (rejecting 

similar claims of disparate treatment, stating that “the board must at the very least have approved 

the transaction creating the disparity”), aff’d mem. sub nom. Sea-Land Corp. S’holder Litig. v. 

Abely, 633 A.2d 371 (Del. 1993) (TABLE).  Also, Plaintiffs do not sufficiently allege that Elliott 

or Attachmate exercised control over the Board’s decision-making process regarding the sale of 

Novell to Attachmate, a transaction which included the separately-negotiated Equity 

Commitment. 
189

 Am. Compl. ¶ 86. 
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of 21.9% of the Combined Company following the Acquisition.
190

  The Combined 

Company had an equity value of $705 million,
191

 and Elliott’s ownership stake was 

thus valued at almost $155 million.
192

  Elliott also gained a seat on the Combined 

Company’s board of directors.
193

 

Plaintiffs claim that “[u]nfettered by any oversight or participation of the 

Board in the negotiations,” Elliott was able to obtain “an over 60% return on its 

investment in Novell – nearly $10 per share compared to the $6.10 price to 

Novell’s shareholders” at the expense of the other Novell shareholders.
194

  Central 

to the Plaintiffs’ allegations is that the Board conspired with Elliott and Attachmate 

by misleading shareholders as to the reasons why Elliott was permitted to 

                                                 
190

 Am. Compl. ¶ 88. 
191

 Am. Compl. ¶ 89. 
192

 Am. Compl. ¶ 89. 
193

 Am. Compl. ¶ 91.  The parties genuinely dispute whether Elliott was paid a premium.  Elliott 

has argued that Plaintiffs made a fundamental miscalculation.  See Br. of Def. Elliott Assocs., 

L.P. in Supp. of its Mot. to Dismiss the Second Am. Compl. 20-24; Reply Br. of Def. Elliott 

Assocs., L.P. in Further Supp. of its Mot. to Dismiss the Second Am. Compl. 12.  The Plaintiffs 

may well have backed away from their initial allegations of a premium.  Compare Am. Compl. 

¶ 88 (Elliott received 23.0% of Wizard) with Answering Br. 28 (Elliott received 11.9%).  The 

Plaintiffs now seemingly base their claim on an allegation that an immediate profit could have 

been obtained and that apparently depends on a Francisco Partners’ projection of possible 

synergies from the acquisition.  Answering Br. at 29-30.  Any premium that might have been 

achieved by Elliott, to some extent, depends upon how one values the Novell business on a 

going-forward basis when compared with what could have been done with cash proceeds from 

the disposition.  It may be that Plaintiffs’ claims regarding a transaction premium should not 

survive under Court of Chancery Rule 12(b)(6), but that conclusion would require an 

extensive—and thus perhaps inappropriate at this stage—factual inquiry.  Ultimately, the 

Plaintiffs cannot avoid the proposition that there are circumstances, such as these, in which a 

premium may be paid.  
194

 Am. Compl. ¶¶ 85-86. 
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participate as a member of the buy-side group.
195

  The Plaintiffs assert that Elliott’s 

participation was unnecessary for the Acquisition, and that the Board falsely 

claimed that Attachmate had to bring in Elliott due to difficulty in arranging the 

necessary financing for the Acquisition on its own.
196

  The real reason for Elliott’s 

participation, the Plaintiffs claim, was because of a scheme among the Board, 

Attachmate and Elliott in order to cut Elliott in on the action.  

If Attachmate had obtained financing for the Acquisition from another 

source, it could have compensated this other source for lending Attachmate money.  

However, because Attachmate turned to an existing minority shareholder in Novell 

for the Equity Commitment, one which had put Novell in play in the first place, 

Plaintiffs question whether the compensation received by Elliott is truly due to the 

financing provided, or due to the specter of undue influence exerted by a minority 

shareholder involved in the process. 

As discussed above, Novell is not a party to any of the relevant agreements 

governing the Equity Commitment and is not alleged to have negotiated any of 

them.
197

 The Equity Commitment was negotiated and executed between 

Attachmate and Elliott, because, it is alleged, Attachmate required financing in 

order to execute its purchase of Novell.  Likewise, Elliott is not a party to the 

                                                 
195

 Reply Br. 27. 
196

 Am. Compl. ¶¶ 36, 57, 58. 
197

 Am. Compl. ¶ 148 (“Novell is not a party to any agreement with the Elliott Parties other than 

with respect to the non-disclosure letter entered into by [Elliott].”). 
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Merger Agreement.  The Board did not breach its fiduciary duties with respect to a 

transaction it did not approve, and to which Novell is not a party.
198

   

 2. The Patent Purchase Agreement 

The Plaintiffs claim that the Board breached an alleged duty to auction 

properly the Patent Portfolio in order to maximize value for its shareholders.
199

  

They cite a range of valuations for the Patent Portfolio, some of which are higher 

than the $450 million CPTN/Microsoft offer Novell accepted.
200

  The Plaintiffs 

allege that while “the Board knew that the patents had the greatest value to 

Microsoft,” it “did not conduct an auction or solicit competitive bidding when 

Microsoft expressed its interest.”
201

  They claim that the Board, “rather than 

negotiating the price of the patents at all . . . got an initial offer of $450 million, 

and then left it to Attachmate to actually negotiate the details of the patent sale.”
202

  

Further, the Plaintiffs allege that Attachmate based its $6.10 per share offer for 

Novell on the premise that the Patent Sale would yield $315 million in after tax 

proceeds.  They claim, however, that the net proceeds of the Patent Sale were 

                                                 
198

 See In re Sea-Land Corp., 642 A.2d at 803 (rejecting similar claims of disparate treatment, 

stating that “the board must at the very least have approved the transaction creating the 

disparity”).  
199

 Am. Compl. ¶ 119. 
200

 Am. Compl. ¶¶ 115-17. 
201

 Am. Compl. ¶ 10. 
202

 Am. Compl. ¶ 11. 
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actually $365 million, with the additional $50 million not passed on to the Novell 

shareholders who owned the Patent Portfolio at the time of its sale.
203

 

The Plaintiffs are mistaken as to the duties the Board had concerning the 

Patent Sale.  The Board did not have a specific duty to auction the Patent Portfolio.  

In approving a sale of assets, directors are not required to solicit other offers in the 

hope of procuring one with a higher dollar value.
204

  As to the propriety of the 

Patent Sale itself, this Court presumes that directors act honestly and in good faith 

with respect to a sale of assets.
205

  This presumption is an important aspect of 

Delaware’s business judgment rule,
206

 and provides directors with a wide ambit of 

business judgment in fixing the terms and conditions of a sale of assets.
207

  The 

presumption applies if the directors are properly informed in making the business 

judgment.
208

  Plaintiffs do not attempt to plead any facts suggesting that the Board 

                                                 
203

 Am. Compl. ¶ 120. 
204

 Abelow v. Midseaters Oil Corp., 189 A.2d 675, 678-79; Bowling v. Bonneville, Ltd., 2 Del. J. 

Corp. L. 162, 169 (Del. Ch. Jan. 14, 1963) (directors’ duty to obtain best offer “does not require 

that the assets be placed upon the auction block”); Gimbel v. Signal Cos., 316 A. 599, 615 n.10 
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 Robinson v. Pittsburgh Oil Ref. Corp., 126 A. 46, 48 (Del. Ch. 1924) (“[T]he directors of the 

defendant corporation are clothed with that presumption which the law accords to them of being 

actuated in their conduct by a bona fide regard for the interests of the corporation whose affairs 
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 Gimbel, 316 A.2d at 608-09. 
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 See Gimbel, 316 A.2d at 609 (quoting Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 
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 Gimbel, 316 A.2d at 609. 
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was somehow uninformed about the Patent Sale or the value of Novell’s Patent 

Portfolio.
209

  In fact, Plaintiffs allege that the Board knew of the value of the Patent 

Portfolio,
210

 and had even considered two expert valuations prior to its sale.
211

   

Because the directors were reasonably informed, the asset sale must be 

examined under the business judgment rule, “with the presumption in its favor that 

the directors who negotiated it honestly believed that they were securing terms and 

conditions which were expedient and in the corporation’s best interests.”
212

  The 

Board did not have a duty to obtain a fairness opinion on the Patent Sale, as 

fairness opinions “are generally not essential, as a matter of law, to support an 

informed business judgment.”
213

  The other valuations or retracted offers cited by 

the Plaintiffs do not defeat the presumption accorded to the Board in discharging 

its duties.  Directors will be presumed to have acted properly in accepting the 

highest actual sale offer, even if there were some appraisals indicating a higher 

valuation of the assets.
214

  Directors are not “derelict in their duty to obtain the best 

                                                 
209
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offer” simply because “at some time in the past some third person [other than the 

proposed acquirer] had evinced an interest in the corporate assets.”
215

   

Because the business judgment rule applies, the Plaintiffs can only challenge 

the Patent Sale by alleging a “reasonably conceivable set of circumstances 

susceptible of proof” that the Board acted in bad faith or committed fraud.
216

  The 

Plaintiffs have not alleged fraud.  What is left of the Plaintiffs’ arguments is the 

claim that the Board abdicated its duties in connection with the Patent Sale.
217

  

However, Plaintiffs do not contend that the decision ultimately to approve the 

Patent Sale was made by someone other than the Board.  The most that Plaintiffs 

allege is simply that Attachmate had conversations with CPTN about the Patent 

Sale at some point in the process.
218

  Because Attachmate was considering the 

acquisition of the Novell business and software lines to which those patents 

related, this is unremarkable. 

Plaintiffs also allege that the Board did nothing in the Patent Sale to secure 

any after tax proceeds that exceeded the $315 million Attachmate used to fund its 

$6.10 per share offer,
219

 and instead, allowed Attachmate to benefit from an extra 

$50 million in net proceeds from the Patent Sale.
220

  Perhaps this was a bad 

                                                 
215
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business decision on the part of the Board.  The Amended Complaint offers no 

reason to infer that the Board was grossly negligent at the time it made the decision 

that eventually resulted in the criticized outcome.  The Amended Complaint offers 

no reason to infer that the Board made the decision in bad faith.  Thus, there is no 

adequate allegation of breach of any fiduciary duty. 

Plaintiffs therefore cannot recover under any reasonably conceivable set of 

circumstances susceptible of proof with regard to the Patent Sale, and any claim 

relating to the sale of the patents will be dismissed. 

B.   Count II: Claim For Aiding And Abetting Breach Of Fiduciary  

 Duties Against Attachmate And Elliott 

 

To state a claim for aiding and abetting, a plaintiff “must allege facts that 

satisfy the four elements of an aiding and abetting claim: (1) the existence of a 

fiduciary relationship, (2) a breach of the fiduciary’s duty, (3) knowing 

participation in that breach by the defendants, and (4) damages proximately caused 

by the breach.”
221

   

To avoid dismissal, the Plaintiffs must plead non-conclusory facts to support 

a reasonable inference of knowing participation by Attachmate/Elliott in a breach 

by the Novell directors of their fiduciary duties.  Knowing participation requires 

“that the third party act with the knowledge that the conduct advocated or assisted 

                                                 
221

 Malpiede, 780 A.2d at 1096 (internal quotation omitted). 
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constitutes . . . a breach [of fiduciary duty].”
222

  Therefore, the Amended 

Complaint should set forth factual allegations from which Attachmate/Elliott’s 

knowing participation can be reasonably inferred.
223

  Plaintiffs make no direct 

allegations of Attachmate or Elliott’s knowing participation.  In the absence of 

specific allegations, knowing participation may be inferred where (i) an acquiror 

sought to induce the breach of fiduciary duty such as through the offer of side 

payments intended as incentives for the fiduciaries to ignore their duties; (ii) it 

appears that the acquiror may have used knowledge of the breach to gain a 

bargaining advantage in the negotiations; or (iii) a fiduciary breaches its duty in an 

“inherently wrongful manner,” and the plaintiff alleges specific facts from which 

the Court could reasonably infer knowledge of the breach by the non-fiduciary.
224

 

The Plaintiffs’ only surviving claim for breach of fiduciary duty (and, thus, 

the only one which Attachmate or Elliott could have aided or abetted) involves the 

Board’s favorable treatment of Attachmate to the detriment of Party C.  The 

Plaintiffs do not allege, other than in conclusory fashion, that Attachmate 

knowingly gained any benefit from any breach of fiduciary duty by the Novell 

Defendants.  They do not, by their factual allegations, provide an understanding of 

how Attachmate used knowledge of any unfair process carried out by the Board.  

                                                 
222

 Malpiede, 780 A.2d at 1097. 
223

 See McGowan v. Ferro, 2002 WL 77712, at *2 (Del. Ch. Jan. 11, 2002);  Lukens, 757 A.2d at 
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 See Morgan v. Cash, 2010 WL 2803746, at *4 (Del. Ch. July 16, 2010); McGowan, 2002 

WL 77712, at *2. 
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The question is whether, because of the confidential information provided to 

Attachmate, is it reasonable to infer that Attachmate knew that comparable 

information was not being provided to Party C?  If Attachmate knew that Party C 

was not receiving substantially the same information—especially with regard to 

the Patent Sale—then Attachmate might well have been in the position of an aider 

and abetter.   

The core of the Plaintiffs’ surviving claim against the Novell Defendants is 

that the Novell Defendants’ failure to tell Party C about the Patent Sale is not 

explainable, except for possible bad faith.  Where the Court is induced not to 

dismiss a particular claim alleging bad faith because there is no apparent other 

reason for the challenged conduct, it is difficult to see how the facts in the 

Amended Complaint give rise to an inference—there is no express allegation—that 

Attachmate knew of the inconsistent treatment with respect to material business 

developments.  It must be remembered, however, that the Court is not called upon 

to choose which is the better of two reasonable inferences; the question is whether 

the inference favorable to the Plaintiffs in this context—that Attachmate must have 

known—is a reasonable and plausible one based on the factual allegations.  The 

Amended Complaint fails to offer any reason why Attachmate would have known 

that information regarding the Patent Sale was not being shared with other 

potential bidders who had gone far into the acquisition process.  Without that 
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inference, it is not reasonably conceivable that Attachmate aided and abetted the 

Novell Defendants in any breach of fiduciary duty.
225

     

Elliott’s initial bid for Novell in March 2012 was a catalyst for the sales 

process that resulted in the Acquisition, but that does not demonstrate—and the 

Plaintiffs have not adequately alleged—any material role for Elliott in the Board’s 

decision-making process.  Elliott, as a relatively small minority shareholder, 

engaged in an arms-length process—as far as Novell is concerned—and arms-

length negotiations do not support an aiding and abetting claim.   

Thus, no aiding and abetting claim has been alleged.  

IV.  CONCLUSION 

 For the foregoing reasons, the Amended Complaint states a reasonably 

conceivable bad faith claim based on the Novell Defendants’ unexplained, 

extremely favorable treatment of Attachmate during the acquisition process.  The 

balance of the Amended Complaint, however, does not meet the standards required 

by Court of Chancery Rule 12(b)(6).  Thus, the Defendants’ motions to dismiss are 

denied with respect to the claims of paragraph 158(a) of Count I of the Amended 
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 That leaves the “inherently wrongful manner” prong of the aiding and abetting standard.  

Between the lack of any reason why Novell should have known of the specifically-challenged 

fiduciary conduct and the discretion that boards have in structuring and negotiating with 

potential acquirers, the factual asymmetry may suffice to enable the Plaintiffs to avoid dismissal 

of their claim against the Novell Defendants, but the limited understanding of motivations and 

relationships provided by the Amended Complaint does not refute Attachmate’s arguments as to 

why it should not be deemed to have aided or abetted any fiduciary duty breaches. 
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Complaint related to the favoring of Attachmate over other bidders, but, otherwise, 

they are granted.   

 An implementing order will be entered. 

 


