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CORPORATE GOVERNANCE

Commanding Officers:
The Fiduciary Duties of Officers
under Delaware Law

For years, the nature and scope of non-director
officers’ fiduciary duties has been unclear. But the
Delaware Court of Chancery recently held that non-
director officers are subject to the same general fidu-
ciary standards as are directors, suggesting also that
these officers are entitled to the presumption of the
business judgment rule. This and other opinions raise
important issues for non-director officers, particularly
with respect to their potential liability. Accordingly,
these officers are urged to review their corporation’s
indemnification arrangements and D&O liability
coverage to determine whether they are adequately
protected.

by John Mark Zeberkiewicz and
Blake Rohrbacher

For roughly three-quarters of a century (at least),
the Delaware courts have lumped together officers
and directors when discussing fiduciary duties to the
corporation and its stockholders. For example, in the
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seminal case of Guth v. Loft, the Delaware Supreme
Court held that “[c]orporate officers and directors
are not permitted to use their position of trust and
confidence to further their private interests.”! For
most of that time, however, the question whether
fiduciary duties attached to non-director officers
was of little practical concern, and the nature and
scope of the duties of these officers remained unex-
amined and, as a result, uncertain.2

Until 2004, it was difficult for the Delaware courts
to address this issue, because it was virtually impos-
sible for Delaware to exercise personal jurisdiction
over defendants who were officers but not directors.?
But when 10 Del. C. § 3114 was amended to allow
plaintiffs to sue non-resident, non-director corpo-
rate officers directly, the question as to the fiduciary
duties of non-director officers suddenly became
important.# The Court of Chancery in its 2004 Dis-
ney decision came as close as any to addressing the
issue of fiduciary duties of non-director officers,
but it ultimately sidestepped the issue: “To date, the
fiduciary duties of officers have been assumed to be
identical to those of directors.”s

The language in Disney, though it did not directly
address the issue, has been used to stand for the prop-
osition that officers have fiduciary duties,® but the
Delaware Court of Chancery now has definitively
answered the question as to whether non-director
officers owe fiduciary duties. In the February 2008
case, Gantler v. Stephens,” the Court held that offi-
cers owe fiduciary duties of care and loyalty to the
corporation they serve and its stockholders.



One question that flows from this holding,
of course, is whether these officers, now charged
with fiduciary duties, are entitled to the presump-
tion of the business judgment rule. For years, the
Delaware courts had suggested in dicta that deci-
sions of officers may be protected by the business
judgment rule,® but these pronouncements were far
from clear, and the issue continued to be a subject
of academic debate, receiving intense focus shortly
after the amendments to Section 3114.9 Gantler
has arguably ended this debate.!9 Although the
Gantler Court did not say so explicitly, its holding
strongly suggests that the decisions of non-director
officers are accorded the presumption of the business
judgment rule.

While the statements in Gantler should not be
surprising to scholars and practitioners of Delaware
corporate law, the implications may be. For exam-
ple, the question whether a Caremark claim may be
brought against non-director officers was apparently
answered in the affirmative by the Bankruptcy Court
for the District of Delaware in the April 2008 case,
Miller v. McDonald.'! While this article does not
pretend to address all the possible consequences of
imposing fiduciary duties on non-director officers, it
discusses the implications of Gantler, the fiduciary
duties that apply to non-director officers, and how
they may be able to mitigate the increased possibility
for liability.

Gantler: Ordinary Fiduciary Duties
of Non-Director Officers

Gantler’s key statement on officers’ fiduciary
duties was actually a minor feature of the case,
which primarily involved the decision by the board
of directors of First Niles Financial, Inc. to aban-
don the sale process it previously had initiated in
favor of a privatization proposal that had been
advanced and supported by three members of
senior management (two of whom were also direc-
tors).!2 Although the board received advice that
three of the bids First Niles received were within an
acceptable range and were all superior to “retain-
ing First Niles shares,” the Board took no action
on those bids.!3 At the same meeting, however,
the board reviewed management’s privatization
proposal.!4

A month later, with two bidders remaining, the
board directed management to proceed with the due
diligence process with respect to those bids.!> After
management failed to produce due diligence mate-
rials in a timely fashion, one of the two remaining
bidders withdrew.!¢ Although it also encountered
difficulties in the due diligence process, the sec-
ond bidder ultimately completed its diligence and
submitted a bid within a range that First Niles’s
financial advisor deemed acceptable.!” That second
bidder subsequently increased its offer, but the board
rejected the offer without discussion and again dis-
cussed management’s privatization proposal.!8

The board determined that the privatization
proposal—which involved a reclassification of small
shareholdings—was fair.!9 Stockholders represent-
ing approximately 57 percent of First Niles’s out-
standing shares approved the privatization proposal,
and the reclassification became effective.20

Plaintiffs filed suit, alleging that, as directors
and officers interested in safeguarding their posi-
tions with First Niles, the defendants had purposely
undermined the company’s chance of closing a
value-maximizing deal.2! Defendants responded
that plaintiffs had failed to overcome the presump-
tion of the business judgment rule.22

Defendant Lawrence Safarek was the treasurer
and vice president of First Niles—but he was not a
director.?3 Plaintiffs’ chief claim against Safarek was
that he had breached his fiduciary duties of care and
loyalty by sabotaging the due diligence process to
frustrate the potential sale.24 With little mention of
the uncertainty regarding officers’ fiduciary duties,
the Court held that, “[a]s an officer, Safarek owed
fiduciary duties of loyalty and care to First Niles and
its shareholders.”?> Nonetheless, the Court found
that plaintiffs had failed to allege sufficient facts
from which it could infer that Safarek had acted dis-
loyally or that he had acted with gross negligence in
breach of his duty of care.2¢

Although the Court did not state expressly that it
was applying the business judgment rule to Safarek’s
conduct, the opinion suggests that the Court was
doing just that, because it could not have otherwise
so easily dispensed with plaintiffs’ claims against
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Safarek. That is, the Court in Gantler dismissed
plaintiffs’ claims because the complaint “fail[ed] to
allege sufficient facts for this Court to reasonably
infer Safarek acted in bad faith (i.e., disloyally) or
was grossly negligent (i.e., acted with a culpable
lack of due care).”?” Such a dismissal is exactly
what the protections of the business judgment rule
provide?—a court will refuse to scrutinize a busi-
ness decision when it appears to have been made in
good faith and with due care.

Officers’ Fiduciary Duties: What Next?

Now that the courts recognize that non-director
officers owe fiduciary duties of loyalty and care, new
questions arise. Can these officers be liable for a
failure to disclose or a failure to exercise oversight?
What protections are available to these officers? The
answers to these questions cannot be stated conclu-
sively, but hopefully merely raising them will assist
officers and their counsel in focusing on issues that
are now more relevant than ever.

Duty of Disclosure

Because the duty of disclosure under Delaware
law “derives from the duties of care and loyalty,”2°
non-director officers theoretically could be subject
to a duty of disclosure. But imposing the duty of
disclosure on such officers seems awkward, particu-
larly as the affirmative duty of disclosure has been
imposed almost exclusively on directors.30

Directors’duty of disclosure arises in two primary
situations: they are either (1) seeking stockholder
action or (2) providing information to stockhold-
ers.3! Neither of these situations typically applies to
non-director officers. Under the General Corpora-
tion Law of the State of Delaware, officers, unlike
directors, are not permitted or required to make
decisions regarding fundamental corporate actions,
such as mergers32 or sales of all or substantially all
of the corporation’s assets,33 nor are they charged
with the task of declaring those actions advisable,
recommending them to stockholders, and soliciting
stockholder approval.3+

Although officers may not owe a “board-level”
duty of disclosure, they may be bound, by their

ordinary fiduciary duties, to see that any information
they disclose to stockholders (or any information
they present to the board that is intended for pub-
lic disclosure) is accurate or complete.3> But it does
not follow that officers would owe a duty of disclo-
sure similar to that owed by directors, given that the
duty of disclosure requires directors to disclose all
material facts within their control that would have a
significant effect on the stockholders’ decision with
regard to a proposed action.3¢ Because they propose
no actions to the stockholders, officers should not
be charged with a duty of disclosure matching that
of directors.

Duty of Oversight

The duty of oversight was most famously articu-
lated in the Caremark case, in which the Court of
Chancery stated that “a sustained or systematic fail-
ure of the board to exercise oversight—such as an
utter failure to attempt to assure a reasonable infor-
mation and reporting system exi[s]ts”—would dem-
onstrate the “lack of good faith” necessary to impose
liability on directors for corporate losses stemming
from wrongdoing within the corporation.3” More
recently, in Stone v. Ritter, the Delaware Supreme
Court stated that “the Caremark standard for so-
called oversight liability draws heavily on the concept
of director failure to act in good faith,” noting also
that “the fiduciary duty violated by [such bad-faith]
conduct is the duty of loyalty.”38 Since Caremark,
the Delaware courts have applied the so-called duty
of oversight only to directors—in fact, the Court
in Stone stated that Caremark “articulate[d] the
necessary conditions for assessing director oversight
liability.”39

But a recent case from the Delaware Bankruptcy
Court set forth a more expansive view of Care-
mark duties. Miller v. McDonald involved various
claims by the bankruptcy trustee of World Health
Alternatives, Inc. that World Health’s officers had
engaged in fraudulent conduct to misrepresent its
financial condition and tax liabilities.40 The Court
in Miller, as in Gantler, had little trouble accepting
the proposition that officers owe fiduciary duties to
the corporation and its stockholders.4! Then, it used
that proposition to suggest that non-director officers
also may owe a duty of oversight.
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The relevant claim in Miller was against Brian
Licastro, World Health’s then-vice president of
operations and in-house general counsel. Plaintiff
alleged that Licastro “became aware of or should
have been aware of the malfeasance and misdeal-
ing and discrepancies in World Health’s revenues”
but that he nonetheless “did not take any action
consistent with [his] fiduciary duties to remedy or
ameliorate the discrepancies.”#2 Although much of
the Miller Court’s reasoning rested on the proposi-
tion that officers owe fiduciary duties (and partly
on Licastro’s status as general counsel), it also sug-
gested that Caremark would apply to officers.43 That
portion of the opinion involved only one quote
from Caremark,** and the Court was only denying
a motion to dismiss, but the possibility of Caremark
liability for officers bears some consideration.

The “failure to act in good
faith” model of fiduciary
oversight should not
apply to officers.

Imposing a duty of oversight on directors
makes sense, given that “monitoring” is an impor-
tant part of what directors are elected to do.45 A
director’s failure to exercise oversight (that is, a
Caremark claim) logically is a failure to act in good
faith. That is, intentionally failing to perform one’s
chief function (monitoring) is the textbook defini-
tion of bad faith: “A failure to act in good faith
may be shown . . . where the fiduciary intentionally
fails to act in the face of a known duty to act, dem-
onstrating a conscious disregard for his duties.”4¢
Or, as the Court of Chancery has put it: Caremark
“premises liability on a showing that the directors
were conscious of the fact that they were not doing
their jobs.”47

Officers, on the other hand, frequently are
expected to serve in numerous capacities and perform
many tasks.#8 An officer’s job often includes—but is
far from limited to—oversight. While chief executive
officers of the very largest corporations may spend
much of their time “monitoring,” even they will be
busy doing other things: making strategic business
decisions, pursuing corporate goals, negotiating

significant contracts, talking to analysts, making
speeches, visiting factories, etc.

The “failure to act in good faith” model of fidu-
ciary oversight thus should not apply to officers.
An officer’s failure to exercise oversight would be,
at most, merely a failure to do a portion of his or
her job; that is not bad faith. A Caremark-typeclaim
against a non-director officer (most likely a claim of
a failure to be informed of material information rel-
evant to a certain portion of his or her job)* would
more logically be a claim that the officer failed to
exercise due care. Such a result would be consistent
with, for example, Caremark itself, which contained
suggestions that violations of the duty of oversight
are extreme breaches of the duty of care.50 Even the
plaintiff’s claim in Miller was a duty-of-care claim.5!
For non-director officers, Caremark simply makes
more sense as a duty of care claim than as a duty of
loyalty claim.

Protection for Officers

The issues raised above lead to the question
regarding what protections are available to non-
director officers. As noted, Gantler suggests that
the protections of the business judgment rule
will apply to decisions made by these officers.
But a charter provision adopted under 8 Del. C.
§ 102(b)(7) (which essentially eliminates the liabil-
ity of directors for monetary damages stemming
from a breach of the duty of care) does not apply
to actions taken by an officer solely in his or her
capacity as an officer.52 Thus, if a plaintiff brings
a suit against a non-director officer claiming a
breach of the duty of care, the officer, unlike a
director,>3 will find it much more difficult to defeat
the claim on a motion to dismiss. It is therefore sug-
gested that officers and their corporations revisit
their indemnification and advancement arrange-
ments. Individual officers should consider seeking
indemnification and advancement protection under
separate agreements to deal with the increased
possibility of liability in the post-Gantler and post-
Miller world. Non-director officers also should
review the terms of the corporation’s directors and
officers’ liability policy to see that it provides ade-
quate coverage for potential fiduciary liability of
officers.
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Conclusion

It now is clear that a non-director officer owes
fiduciary duties of care and loyalty to the corpora-
tion and its stockholders, although it is less clear that
the duties of disclosure and oversight should apply
to officers in the same way as those duties apply to
directors. It also is likely that the presumptions of
the business judgment rule apply to decisions by
such officers. But without the protections of Section
102(b)(7), those officers may wish to bolster their
protection with greater attention to indemnification
arrangements and D&O coverage.
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