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 1 MR. HANRAHAN:  Good afternoon, Your

 2 Honor.

 3 THE COURT:  That sounds l ike

 4 Mr. Hanrahan.

 5 MR. HANRAHAN:  It is, Your Honor.

 6 Also on the phone with me on behalf of plaintiffs  are

 7 Paul Fioravanti and Kevin Davenport, of Prickett

 8 Jones, and Mike Wagner and Dan Albert, of Barrowa y

 9 Topaz.

10 THE COURT:  Okay.  Welcome to you.  Do

11 we have a court reporter on?

12 THE COURT REPORTER:  Yes, sir.

13 THE COURT:  Great.  For the

14 defendants?

15 MR. DiCAMILLO:  Good afternoon, Your

16 Honor.  It 's Ray DiCamillo, for ev3 and the indiv idual

17 defendants.  I have with me from my office Blake

18 Rohrbacher and Margot Alicks.  Also on the l ine i s

19 Tariq Mundiya, from Willkie Farr & Gallagher, and  Bret

20 Puls, from Oppenheimer Wolff & Donnelly.

21 THE COURT:  All r ight.  All familiar

22 folks to me.  Anyone else on the l ine?

23 MR. BISSELL:  Yes, Your Honor.  Rolin

24 Bissell.  I'm here with Tammy Mercer, from my off ice.
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 1 We are appearing for COV Delaware Corporation.  A nd

 2 also on the l ine for COV, from Ropes & Gray, Pete r

 3 Welsh, Martin Crisp and Randy Bodner.

 4 THE COURT:  Also familiar folks to me.

 5 Old home week, with everyone on the phone.

 6 All r ight.  I wil l  tell you that I

 7 have read all of the papers.  So I am familiar

 8 generally with what we have got here, but

 9 Mr. Hanrahan, it 's your nickel, so why don't you lead

10 off?

11 MR. HANRAHAN:  Thank you, Your Honor.

12 Thank you for hearing us on a Friday afternoon wh en

13 you were out of the office.  Plaintiff seeks expe dited

14 proceedings to enable her to present a preliminar y

15 injunction motion based on her specific Delaware- law

16 claims concerning the Top-Up Option and related

17 promissory note.  The article defendants cite, th at I

18 believe Your Honor is familiar with, confirms the re is

19 no definit ive decision of this Court concerning t he

20 permissible l imits of Top-Up Options.

21 Plaintiffs claims raise important

22 Delaware-law issues concerning the particular Top -Up

23 in this case.  The transcript rulings referenced in

24 defendants' memorandum, and the article they cite , did
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 1 not consider the implications of the use of a

 2 promissory note that wil l never be repaid as

 3 consideration for Top-Up shares.  Nor do those ru lings

 4 consider any claim as to the statutory validity o f the

 5 option under Sections 152, 153 and 157.  Moreover , the

 6 ev3 Top-Up Option is not l imited to adding a perc ent

 7 or two, but commits the company to issuing up to

 8 186 million new shares, almost tripling the

 9 outstanding shares, in exchange for a promissory note

10 whose face amount may substantially exceed the va lue

11 of the deal, but whose value may be substantially  less

12 than the offer price.

13 The fact that defendants did not even

14 bother to set the terms of the note confirms that  the

15 option in this particular case is a sham transact ion,

16 where ev3 has agreed to issue up to 186 mill ion s hares

17 that will be immediately canceled in exchange for  what

18 is merely a promise to make a promise to pay on t erms

19 Covidien wil l specify later, a promise that wil l never

20 be fulf il led, because the note wil l never be repa id.

21 Defendants here have conceded plaintiff's claim t hat

22 such Top-Up shares and promissory notes must be

23 considered as relevant factors in determining fai r

24 value in an appraisal.  In short, plaintiff's
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 1 particularized claims relating to the Top-Up Opti on

 2 and promissory note are far more than colorable.

 3 Moreover, the disclosure claims

 4 related to the Top-Up Option promissory note,

 5 appraisal, and other matters, are also colorable.   A

 6 threat of irreparable harm exists because stockho lders

 7 will be deciding in the next few weeks whether to

 8 tender their shares.  That assessment wil l involv e a

 9 valuation of alternatives, including appraisals.

10 Defendants' misleading and incomplete disclosure

11 concerning the Top-Up Option, promissory note, th eir

12 potential effect on fair value in an appraisal, w il l

13 be part of the mix for the stockholders making th eir

14 tender decisions.

15 Plaintiff has met the two conditions

16 for scheduling expedited proceedings.  The vigoro us

17 debate over the claims in the papers on expeditio n

18 underscores that there are novel and important is sues

19 of Delaware law here, that ought to be addressed by

20 this Court.  This is particularly true because on

21 Monday some non-Delaware lawyers are going to be

22 debating before a non-Delaware judge in Minnesota

23 whether there should be expedited proceedings the re.

24 Given the important Delaware-law issue, plaintiff
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 1 submits it would be appropriate for this Delaware

 2 court to agree to hear a preliminary injunction i n

 3 this Delaware case.

 4 THE COURT:  I have two questions for

 5 you, Mr. Hanrahan.  The first is:  Who is Ms. Ols on?

 6 MR. HANRAHAN:  Excuse me?

 7 THE COURT:  Your plaintiff, Ms. Olson.

 8 MR. HANRAHAN:  She is an individual

 9 who is an owner of common stock of ev3.

10 THE COURT:  Is she going to seek

11 appraisal?

12 MR. HANRAHAN:  I don't know, Your

13 Honor, at this point.  I think one option that

14 stockholders have is to try to seek relief prior to

15 having to make an appraisal determination, and th at's

16 what she has done.  I know the defendants say tha t

17 nobody should be allowed to do anything unti l aft er

18 they close their transaction, but Ms. Olson has g one

19 forward to try to get relief, equitable relief, r ather

20 than being relegated to a very uncertain appraisa l

21 remedy.  The defendants concede that if the Top-U p

22 Option is issued and -- exercised and shares are

23 issued and a note given, that that is going to be  part

24 of the mix in appraisal.
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 1 Well, how does a reasonable

 2 stockholder assess the viabili ty of an appraisal

 3 remedy when you are told that there is this optio n out

 4 there?  Now, they are not told all the informatio n,

 5 including a lot of the information that is raised  in

 6 the defendants' papers, about how many shares may  be

 7 issued, how many authorized shares there are, the  fact

 8 that the issuance of shares and the note would be

 9 relevant factors in an appraisal.  Their partial

10 disclosure on appraisal doesn't mention any of th at.

11 I don't believe Ms. Olson has made a

12 determination as yet.  We would certainly like to  get

13 relief from the Court that doesn't force her to m ake

14 an appraisal determination based on, you know,

15 essentially being told, "Well, you can either see k

16 appraisal, with all i ts limitations, plus the add ed

17 uncertainty of the effect of the Top-Up shares an d

18 note" -- and that's why we are here seeking relie f.

19 THE COURT:  Second question:  You said

20 in your letter, your reply letter, that because o f

21 margin regulations, a note l ikely cannot be secur ed by

22 the ev3 shares COV will purchase in the tender of fer.

23 Tell me more about the margin regulations.

24 MR. HANRAHAN:  Well, Your Honor, I
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 1 don't pretend to be an expert on those.  And in

 2 fact -- 

 3 THE COURT:  I'm not, either.

 4 MR. HANRAHAN:  There are people on the

 5 call who are.

 6 THE COURT:  I'm not an expert on them,

 7 either.  That's why I was asking.  I was curious.

 8 MR. HANRAHAN:  The promissory notes in

 9 Top-Up Option situations are generally unsecured,  and

10 I have inquired in other matters of people who ar e

11 knowledgeable, and I have been told that no, you can't

12 secure it with the shares that are purchased in t he

13 tender offer, because margin requirements -- I ha ve

14 looked at the regulations.  That appears to be wh at

15 they -- the implications of them, although I can' t say

16 that I am an expert in that regard.  But certainl y, we

17 haven't heard anything from the defendants that s ays,

18 "Oh, we will secure the obligation with the share s."

19 THE COURT:  I'm pretty confident it 's

20 unsecured.  I was curious about the margin

21 regulations.  It 's not something that I'm very

22 knowledgeable about.  Anybody else have -- on the

23 plaintiff 's side have any further thoughts on the

24 margin regulation?
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 1 MR. HANRAHAN:  Your Honor, I think

 2 it 's Regulation U that I think is the -- my

 3 recollection is, and we can certainly provide tha t to

 4 the Court.

 5 THE COURT:  All r ight.  We will see if

 6 that is necessary, but I appreciate that, because  it

 7 was something that when I read, you know -- it wa s

 8 something I wondered about.

 9 All r ight.  Who is going to speak,

10 Mr. DiCamillo, from your team?

11 MR. DiCAMILLO:  Your Honor,

12 Mr. DiCamillo.  It will  be me.  Some people may j ump

13 in to the extent there are issues involving the

14 Minnesota lit igation, or any other questions Your

15 Honor may have, but I will give the main presenta tion.

16 Your Honor, in this case plaintiffs

17 have fi led a 34-page complaint, 24-page motion to

18 expedite and, just a short while ago, a 12-page r eply

19 letter.  There are a lot of issues raised in thos e 70

20 pages, but what is remarkable is, I think more, w hat

21 is not in those pages.

22 There is not one attack on the price

23 of this deal in anything the plaintiff has fi led.

24 There is also no challenge to any of the -- any
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 1 alleged deal-protection measures.  There is no

 2 allegation that any of the ev3 directors had any

 3 relationship with Covidien, or anybody on the Cov idien

 4 side.  So from those omissions -- and I think thi s is

 5 maybe where Your Honor was going with your questi on to

 6 Mr. Hanrahan about whether Ms. Olson is going to fi le

 7 appraisal.  I think we can conclude that at least  this

 8 plaintiff thinks this is a good deal and that the re is

 9 no impediment to anybody coming in and offering a

10 better deal, to the extent there is a better deal  to

11 be had.

12 But for some reason, this plaintiff is

13 asking Your Honor and this Court and defendants t o

14 engage in expensive and burdensome expedited

15 proceedings over the next couple of weeks, and

16 potentially is asking the Court to stop the deal.   And

17 what makes this request even more curious is that  the

18 reason they want Your Honor to stop the deal is

19 because of an existence -- the existence of a fea ture

20 whose sole purpose is to put money into the hands  of

21 the stockholders quicker, to get the deal closed

22 quick, so stockholders can get their money quick and

23 don't have to wait for a long-form merger to go

24 through.
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 1 This is a $2.6 bil l ion deal, with a

 2 third party, at a significant premium.  Not even this

 3 plaintiff has asserted a claim that this is a bad

 4 deal.  And none of the claims that they have asse rted

 5 are colorable, and certainly none of the claims t hat

 6 they have asserted give rise to irreparable injur y.

 7 Accordingly, the motion to expedite should be den ied.

 8 Now, I won't belabor the things that

 9 we have put in our opposition, but I do want to m ake a

10 few points.  First and foremost, this entire clai m is

11 speculative and unripe.  There are a number of th ings

12 about the Top-Up Option that we don't know now, a nd

13 that we can't know and wil l not know prior to the

14 closing of the tender offer.

15 We don't know whether it's going to be

16 exercised.  If i t is exercised, we don't know how  many

17 shares are going to be issued.  We don't know if any

18 stockholder will perfect their appraisal rights.  The

19 rational inference, since this plaintiff hasn't

20 challenged the deal price, is that at least this

21 plaintiff wil l  not exercise her appraisal rights.   We

22 don't know if the fair value of a share of ev3 co mmon

23 stock is 22.50, more than 22.50 or less than 22.5 0.

24 And based on other cases and -- and comments made  in
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 1 articles about third-party deals, a reasonable

 2 inference is that the fair value is probably less  than

 3 22.50.  If that is true, the issuance of Top-Up s hares

 4 would be accretive to fair value in an appraisal case.

 5 Also, the Top-Up Option is not

 6 coercive.  I have not seen in plaintiff's papers or in

 7 anything we have heard today any cogent explanati on of

 8 why a stockholder who was thinking about exercisi ng

 9 appraisal would be coerced into tendering by the mere

10 existence of a Top-Up Option.  They don't have to  make

11 that decision right now.  They can wait unti l the

12 appraisal notice comes out, and if at that t ime - - at

13 that t ime, they wil l know if the Top-Up has been

14 exercised or not, how many shares were issued, an d at

15 that point they can decide whether or not to dema nd

16 appraisal.  And they have got 60 days after that to

17 change their mind.  So there is no real harm ther e.

18 And one thing that I think plaintiffs

19 tend to lose sight of is that none of this become s an

20 issue at all unless 73 percent -- slightly over

21 73 percent of the stock is tendered.  Now, plaint iffs

22 make a big deal out of the fact that Warburg is a

23 controlling stockholder.  That is not true.  Warb urg

24 is not a controll ing stockholder.  Warburg owns
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 1 24 percent of the stock.  The directors and offic ers

 2 own a small percentage, less than 2 percent more.   So

 3 it takes, to get to this 73 percent threshold -- it 's

 4 going to take about 50 percent of the rest of the

 5 stock to tender.  Otherwise, this option wil l nev er be

 6 exercised.

 7 They make a lot of arguments about

 8 statutory invalidity, but again, they hinge -- th ey

 9 seem to hinge on the fact that the board did not do

10 something that they should have done, that the bo ard

11 didn't fix the consideration.  The board did fix the

12 consideration.  The consideration is the offer pr ice,

13 22.50 per share.  And if and when this Top-Up Opt ion

14 ever gets exercised, if there is going to be a no te,

15 then the board is going to have a chance to revie w the

16 terms of the note and will make a decision with

17 respect to the consideration then.

18 The disclosure claims, I think it 's

19 fair to say that none of them are colorable.  The  ones

20 about the Top-Up and the appraisal, they are

21 speculative and unknowable for the same reasons t hat

22 we talked about before, so I won't go into that a gain.

23 The other claims that they make, they

24 ask for more on the negotiating process.  I don't  know
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 1 what more they want.  It 's all there, pages 18 to  25

 2 of the 14D-9.  They haven't really identif ied any thing

 3 that is missing.

 4 With respect to the financial

 5 advisors, the roles of JPMorgan and Piper Jaffray  are

 6 extensively described in the 14D-9.  Pages 30 to 36

 7 describe JPMorgan's role, describes the past

 8 relationships that JPMorgan had with both ev3 and

 9 Covidien.  The fee is disclosed on page 35.  How much

10 it was paid by Covidien in the past two years is

11 disclosed on page 48.  Similar issues -- similar

12 disclosure with respect to Piper Jaffray.  There --

13 pages 36 to 46 of the 14D-9, their opinion is

14 described, the past relationships with both ev3 a nd

15 Covidien are described, the fee is described, the  fact

16 that they have done no work for Covidien in the p ast

17 two years is described.  So it 's all there.  Ther e is

18 nothing that's been identif ied that is missing or

19 misleading from the disclosure document.

20 Let me back up and make one more point

21 about the Top-Up.  They say we have got to disclo se

22 it.  It 's not clear what they want us to disclose  and

23 what we could disclose, because we don't know the se

24 things.  We don't know if i t will  be exercised.  We
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 1 don't know, if i t 's exercised, how many shares wi ll be

 2 issued.  We don't know what effect, if any, it wi ll

 3 have on an appraisal case.  So it 's not clear to me

 4 what we could say about the Top-Up Option that we

 5 haven't said, that would not be misleading.

 6 And Mr. Hanrahan said a couple of

 7 times that we conceded that it wil l  have an effec t on

 8 an appraisal case.  We have not.  It might, but t hat

 9 is for the Court in the appraisal case to decide.   We

10 think the Court would have -- to the extent Top-U p

11 shares were issued, we think the Court would have  the

12 power to ignore those shares, if i t wanted to, or  f ind

13 some other way to factor them out, if the Court

14 thought it was appropriate.  As we said before, i f the

15 fair value turns out to be less than 22.50, plain tiffs

16 don't want those shares factored out, because it ' s

17 going to help them in their appraisal case.

18 We have made a couple of points in our

19 papers about delay, Your Honor.  This deal was

20 announced on June 1st.  The merger agreement, whi ch

21 had everything you needed to know about the Top-U p

22 option in there, was publicly disclosed at that t ime.

23 Tender offer commenced on June 11th.  The complai nt

24 wasn't fi led unti l June 18th.  They didn't really  seek
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 1 to engage this Court until their brief was fi led on

 2 June 23rd.  And the document request was just fi l ed

 3 yesterday, on June 24th.  So a lot of t ime that c ould

 4 have been used litigating this matter has already  been

 5 used up.  For all of those reasons, we think that  the

 6 Court should deny the motion to expedite.  There is

 7 nothing colorable here.  And to the extent there is,

 8 there is nothing that can't be dealt with after t he

 9 fact.

10 THE COURT:  Mr. DiCamillo, on the "we

11 don't know what to disclose" point, why can't you  say

12 things along the same lines that you do with the

13 potential delisting of shares?  In other words, y ou

14 could say something about the Top-Up Option l ike if

15 the front end of the merger closes with -- if the

16 front end of the tender offer closes with 75 perc ent

17 shares, then along the same lines that you have

18 described in neutral terms, as opposed to threate ning

19 terms, the potential delisting of shares.

20 MR. DiCAMILLO:  I think the delisting

21 is an easier thing to deal with, Your Honor.  You  can

22 say if something happens, we may be delisted.  It 's

23 kind of an either/or.  With respect to this issue ,

24 there are so many variables -- I suppose you coul d say
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 1 the Top-Up Option may have some effect on an appr aisal

 2 proceeding, and people should think about that.  I

 3 don't know that that is particularly meaningful.  I

 4 don't think it 's meaningful and certainly don't t hink

 5 it 's material.  But you really would have to -- t o

 6 raise all the issues that plaintiffs say you have  to

 7 raise, you have to -- there would have to be a se ries

 8 of hypotheticals.  "This might happen.  And if th is

 9 might happen, the following three things might ha ppen,

10 as well.  But they might not, because all that is

11 going to hinge on whether or not the Court can do

12 this, what the Court decides with respect to fair

13 value, how many shares are exercised."

14 To me, it's not as simple as the

15 delisting example that Your Honor raised.  It is going

16 to result in a series of hypotheticals upon

17 hypotheticals, that are going to do nothing but

18 confuse the stockholders.

19 THE COURT:  Second question:  It

20 didn't seem to me from the complaint or from my

21 perusal of the scheduled TO and D9, that there ha d

22 been any disparate consideration offered to Warbu rg.

23 Looked like they were just getting what the

24 stockholders were getting, and their director
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 1 designees were just getting what they would get

 2 otherwise.  But you and your team are far more

 3 immersed in these matters than I.  Is there any

 4 disparate consideration, in any form, going to Wa rburg

 5 or its designees?

 6 MR. DiCAMILLO:  There is no disparate

 7 consideration going to Warburg or its designees, Your

 8 Honor.  Warburg is going to get the 22.50 per sha re

 9 that every other stockholder is going to get, and

10 that's one of the reasons that this transaction i s not

11 an entire fairness case, because Your Honor recog nized

12 in CNX -- one, it 's not a situation where there i s a

13 controlling stockholder at all.  But certainly, i t 's

14 not a situation where Warburg stands on both side s of

15 the transaction.  This is a third-party, arm's-le ngth

16 deal, in a situation where a significant but

17 noncontrolling stockholder is getting the same

18 consideration as the public.

19 THE COURT:  Thank you, Mr. DiCamillo.

20 Mr. Bissell, I appreciated you not

21 pil ing on in terms of your briefing, but if there  is

22 anything you would l ike to add now, this is your

23 chance.

24 MR. BISSELL:  Thank you, very much,
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 1 Your Honor, but no.  I think Mr. DiCamillo has co vered

 2 it well.

 3 THE COURT:  Mr. Hanrahan, any reply?

 4 MR. HANRAHAN:  Yes, Your Honor.

 5 My friend, Mr. DiCamillo, first starts

 6 out by, I guess, advising us we should have filed  some

 7 different claims.  But these are the claims that have

 8 been fi led.  We do raise considerations as to pri ce in

 9 paragraphs 69 to 71.  You are always in a positio n

10 where if you focus on price in connection with a

11 preliminary injunction application, then the

12 defendants simply say, "It 's a price case, and da mages

13 are an adequate remedy."  

14 We do raise issues about price, and

15 that is something that would be explored at trial ,

16 because, you know, one of the things that is

17 interesting, they say, "Well, we have got to get

18 73 percent."  Well, you know, I recall, for examp le,

19 with Section 203, that the level was set at 85 pe rcent

20 because it was felt that was the level that was

21 necessary to ensure that there was a full and fai r

22 offer, and that 80 percent, or 75 percent wouldn' t be

23 sufficient.

24 So is this the best offer possible?
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 1 We are not convinced.  There was only, apparently , one

 2 bidder.  They did not pursue financial buyers.  A nd so

 3 that is not the focus of our injunctive applicati on,

 4 but we're by no means conceding that issue.

 5 Mr. DiCamillo concedes that the sole purpose of t he

 6 Top-Up Option is to allow for the cash-out of the

 7 minority after the tender offer closes.

 8 Now, he says that they can't disclose

 9 things they don't know, but as I think Your Honor

10 pointed some out, there are things that they do k now,

11 that they have asserted to the Court, that they d idn't

12 disclose, such as authorized shares, the number o f

13 shares that may be issuable pursuant to the Top-U p

14 Option, the fact that -- now they seem to be waff ling.

15 We understood from their letter memorandum that t hey

16 agreed that the Top-Up shares and note would be

17 considered in an appraisal.  I guess they are now

18 revisit ing that.  But certainly, at least the fac t

19 that they might be considered ought to have been

20 disclosed.

21 They made other disclosure regarding

22 appraisal, about, "Well, you should know that

23 investment banking opinions aren't, you know,

24 determinative of fair value in an appraisal," and  so
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 1 on.  Well, once you start down that road and you have

 2 made disclosure about the Top-Up Option, you have  got

 3 to give a full and fair summary.  They haven't do ne

 4 that.  They say, "Oh, the Top-Up Option would req uire

 5 73 percent of the shares be tendered."  They don' t say

 6 that in their disclosure documents.  They say it would

 7 require 50 percent of the stock other than that h eld

 8 by Warburg.  They don't say that, either.  There is a

 9 lot they could have disclosed, and they didn't.  And

10 what they have done is to give a very misleading and

11 incomplete description.

12 Now, Mr. DiCamillo again repeats what

13 is in their papers; that is, "Well, i t 's l ikely t hat

14 the issuance of the Top-Up shares would be accret ive

15 to value."  Well, there is a very important assum ption

16 there.  They are assuming that the note that woul d be

17 given -- and they haven't made any response showi ng

18 that they are going to pay $3.9 bil lion, or so, i n

19 cash for the Top-Up shares, rather than a note.

20 Obviously, they are going to use the note.

21 They haven't focused on, "Well, what

22 if that note is worth a lot less than 22.50 a sha re,"

23 as it might well be, because we don't know anythi ng

24 about the interest rate.  We don't know anything about
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 1 the repayment term.  It 's probably going to be

 2 unsecured.  It 's probably not going to be negotia ble

 3 or transferable.  So it is quite l ikely that this  note

 4 would have a value of substantially less.  And wh en

 5 you are talking about, as has happened in recent

 6 Top-Up mergers, issuing 100 percent, or even

 7 200 percent, of the existing outstanding shares, it 's

 8 going to have a huge impact, and it very well may  not

 9 be at all accretive.  And so the idea of, "Well,

10 unless the merger -- unless the fair value is gre ater

11 than 22.50, it won't be affected," oh, yes, it mi ght.

12 What if the fair value of the note is 17.50 a sha re?

13 What is the effect then?

14 The idea that somehow stockholders can

15 wait, make a decision later -- they have got to m ake a

16 decision on whether to tender now.  And one of th e

17 options that has been raised in defendants' discl osure

18 documents is appraisal.  And so they need the

19 information now.  The fact that, "Well, i f you wa it

20 and wait and wait, maybe you will get some more

21 information," well, of course, anybody who tender s

22 isn't going to get any more information.  And the y

23 have got to make that assessment now.  And if you  are

24 faced with a Top-Up Option that can be paid for w ith a
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 1 note that you don't even know what the terms are,  then

 2 how do you assess how that might affect your righ ts in

 3 an appraisal?

 4 Another issue that the defendants are

 5 trying to get -- of many, that defendants are try ing

 6 to get the Court to decide on a motion to expedit e --

 7 Mr. DiCamillo says Warburg is not a controll ing

 8 stockholder.  Well, they have been the controll in g

 9 stockholder of this company since it went public.

10 Yes, they have reduced their share ownership, but

11 every single director is affil iated with Warburg.   And

12 the determination of controlling stockholder is a

13 factually intense issue.  It 's not the kind of th ing

14 that the Court can now say, "Warburg is not..." - - and

15 is Warburg getting disparate consideration?  No.  But,

16 you know, Warburg, they are looking for an exit

17 strategy.  Their agenda may be very different.  A nd

18 they control the board.  And if they want to sell

19 their shares, that is one thing.  But essentially ,

20 they have locked up a deal where the other

21 stockholders are forced to sell because Warburg w ants

22 to sell at this t ime.

23 Mr. DiCamillo, I think, made a very

24 interesting concession, and that is, "Well, the b oard
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 1 will review the consideration and determine the

 2 consideration when the option is exercised."  Wel l, i f

 3 that's the case, then there is no option.  It 's

 4 invalid, because the statute is clear, the case l aw is

 5 clear.  You have got to determine the considerati on at

 6 the time you make the contractual commitment to i ssue

 7 the shares.  And he said, "Well, don't worry abou t it.

 8 We are going to do that sometime down the road,

 9 maybe."  He said, "The board will review it."  Th at is

10 not the same as being able to negotiate it.  That  is

11 not the same as determining it.  And they are goi ng to

12 review it when, after Covidien already controls t he

13 company?

14 So I think, you know, they essentially

15 conceded that this option is invalid.

16 THE COURT:  Think how much easier that

17 would make it to adopt a rights plan.  You wouldn 't

18 even have to set the exercise price.  You could j ust

19 say, "We are going to do it in the future."  It w ould

20 simplify things so much.

21 MR. HANRAHAN:  Yeah, but simple isn't

22 always better.  And in terms of, well, the Court could

23 always fix it in an appraisal, I think our case l aw is

24 pretty clear; the Court is not free to rewrite Se ction
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 1 262.  I think the article they frequently cite ma kes

 2 that very point, and we think it's correct, and w e

 3 have specifically alleged that.

 4 The problem that they have is they

 5 have come up with this manipulative device to try  to

 6 bridge the gap between the tender offer that may not

 7 be sufficiently strong to garner 90 percent, or c lose

 8 to 90 percent, participation and doing a short-fo rm

 9 merger.  And so they have come up with this massi ve

10 option, that enables them to do that, but the pro blem

11 is it impairs the stockholders' appraisal rights,  and

12 they can't f ix that.

13 They either have to do something that

14 neutralizes that effect by -- for example, l ike t he

15 case they keep citing with Vice Chancellor Lamb.

16 There, the Top-Up, you had to have 88 percent.  T hat

17 is sti l l a lot of shares.  That is 20 percent of the

18 outstanding you would need to raise it two percen t.

19 But it isn't l ike here, where it's 15 percent, an d you

20 are talking about raising the outstanding stock b y a

21 factor of 150 percent more than the currently

22 outstanding shares.

23 So, Your Honor, I think -- we can

24 discuss the laches issue.  I mean, we --
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 1 THE COURT:  You don't need to.  You

 2 don't need to.

 3 Remind me.  Are they paying the par

 4 value in cash, or is it notes for the whole thing ?

 5 MR. HANRAHAN:  They don't say, Your

 6 Honor.  They say it can be cash or, at the option  of

 7 Covidien, a note.

 8 THE COURT:  Okay.

 9 MR. HANRAHAN:  I think defendants make

10 the point in their papers that, well, the par val ue

11 would be 1.1 mill ion, or something like that.  So  the

12 par value -- the cash portion, if they paid the p ar

13 value in cash, would be minimal.

14 THE COURT:  What is your reason for

15 thinking that Warburg wants an exit that would af fect

16 the incentives?

17 MR. HANRAHAN:  Your Honor, they have

18 been in this company since 2002.  I think it went

19 public in 2005.  I think we have alleged five yea rs is

20 a usual horizon.  Now, we haven't had the opportu nity,

21 obviously, to take discovery of Warburg as to the ir

22 specific motivations, and they are not disclosed in

23 the disclosure documents.

24 THE COURT:  Okay.  All r ight.  Well,
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 1 thank you, everyone.  That is -- very helpful

 2 presentations.  I appreciate everyone's time and

 3 everyone getting on the phone.

 4 I am going to expedite this in part.

 5 And let me tell you why.  First of all, I note th is is

 6 an arm's-length deal.  It's a third-party transac tion.

 7 Although there are price-related claims in the

 8 complaint, I f ind them to be particularly

 9 unimpressive.  There aren't really meaningful att acks

10 on the process.  The lead attack is the financial

11 buyers weren't targeted.  For reasons Vice Chance llor

12 Lamb explained, that is a logical thing to do whe n you

13 have a financial buyer sell ing, and it 's also not

14 inherently problematic from a confl icts perspecti ve,

15 because strategics are the ones who are l ikely to

16 replace the incumbent management team.  The decis ion

17 to pursue only strategics is not suspicion raisin g to

18 the same degree as a decision to pursue only fina ncial

19 buyers.

20 But more importantly, we do have here

21 a dominant stockholder.  Whether they are control ling

22 or not, I won't tread on, but certainly a dominan t

23 stockholder with a large block, who is getting th e

24 same consideration as the rest of the stockholder s.
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 1 It isn't a situation, at least as alleged in the

 2 complaint and from my review of the transaction, where

 3 there is an allocation issue between the dominant

 4 stockholder and other stockholders, or some other  form

 5 of disparate consideration that might affect the

 6 dominant stockholder and put them on both sides o f the

 7 transaction.

 8 So this is a situation where at least

 9 as to the deal price, there isn't a lot of reason  for

10 a court to be suspicious and a lot of reason to m erit

11 any type of expedited preliminary injunction

12 proceeding.

13 I'm also unimpressed with the

14 disclosure claims.  They are not really pressed w ith

15 the vigor that plaintiffs who have meaningful

16 disclosure claims usually raise.  By "disclosure

17 claims," I 'm now excluding claims about the Top-U p

18 Option.  I 'm talking only about the Piper Jaffray  role

19 and the deal process claims.  They are things tha t are

20 quibbles around the edges, and I don't see any re ason

21 to permit expedited proceedings on those.

22 But this brings me to the core of the

23 application for expedited relief, which is based upon

24 the Top-Up Option.  It's based upon the Top-Up Op tion
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 1 both in terms of the validity of the option issua nce

 2 on the facts of this case -- i.e., did the board of

 3 the target corporation, ev3, get it r ight when th ey

 4 put out the corporate documents and issued the op tion.

 5 It 's also based on a theory of coercion, both in the

 6 Top-Up Option itself and also in the form of appr aisal

 7 dilution.

 8 The appraisal dilution concept was not

 9 addressed by Vice Chancellor Lamb in his Prima En ergy

10 transcript.  It seemed at that point the plaintif fs

11 were really just advancing a Blasius-style claim about

12 a deprivation of vote, and everyone assumed there

13 wouldn't be any impact on the appraisal process.  So

14 the appraisal dilution claim wasn't addressed the re,

15 it wasn't addressed in Gateway, you know, and it is

16 something that is -- all these issues are things that

17 are unsettled in our law.  They are open question s.

18 And they are things that I think that it is impor tant

19 for our law to address.

20 It is an intellectually interesting

21 argument as to whether this ruling is -- whether this

22 deal structure is coercive.  The Top-Up Option is

23 designed, as everyone on the phone recognizes, to  get

24 money into the hands of the stockholders faster.  But
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 1 there also is this potential unintended consequen ce --

 2 because I don't think it 's an intended consequenc e to

 3 dilute down appraisal rights, but there is this

 4 potential unintended consequence on the appraisal

 5 process, and that's what the plaintiffs have focu sed

 6 on here, and that's something that hasn't, as I s ay,

 7 been definit ively addressed.

 8 The potential coerciveness of these

 9 options, and the potential validity, though, is o f

10 significant import.  Top-Up options are a relativ ely

11 recent vintage.  And in fact, I think it 's thanks  to

12 the creativity of Don Bussard and Bil l Haubert an d

13 Mark Morton, over at Potter, in the deal that und erlie

14 the Kohls v. Kenetech decision, that we actually have

15 Top-Up Options.  But their use has skyrocketed.  I got

16 on the internet to look around a l itt le bit in

17 anticipation of today, and I found at least one d eal

18 study that suggests that right now they are runni ng

19 100 percent of tender offer plus short-form merge rs.

20 It, essentially, has increased steadily since abo ut

21 2000, unti l now they are almost ubiquitous.  

22 So if there are problems with this

23 deal structure, it 's something important that nee ds to

24 be addressed.  And the coercion argument, and the
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 1 suggestion that there are things about the Top-Up

 2 Option that should be disclosed, even in some typ e of

 3 contingent fashion, are ones that do give rise to  a

 4 basis to claim irreparable harm and, hence, merit  the

 5 scheduling of a preliminary injunction hearing.

 6 Now, I wil l tell you, you have all

 7 made reference to this article that Matthew Davis  and

 8 I wrote back in January of 2009.  Those remain my

 9 starting views on this, and so people ought to ta ke

10 that into account.  That doesn't mean that either  side

11 can't push me off them.  One of the wonderful thi ngs

12 about this job is you find out how wrong you are on so

13 many things.  In fact, half the people think you are

14 wrong in pretty much every case.  But regardless,

15 Mr. Hanrahan is a very persuasive advocate, and s o are

16 Mr. DiCamillo and Mr. Bissell.  So no one should come

17 into this thinking that I'm simply going to put a

18 decisional caption on my January 2009 article.  B ut

19 you also shouldn't think that, you know, I just w rote

20 that for no reason, and that the ideas in that ar ticle

21 don't have some persuasive force with me.

22 So the other thing, though, I point

23 out:  I am interested in the idea of whether this

24 issue, and how, can be addressed in the form of - -
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 1 essentially, affix to the appraisal process.  Bec ause

 2 the easy and obvious solution to this is that the se

 3 shares and the note just don't get counted in ter ms of

 4 the appraisal proceeding.  Now, in -- whether tha t

 5 happens because the parties moot this out by sayi ng in

 6 their merger agreement what the number of shares wil l

 7 be, whether this happens because the parties stip ulate

 8 in this, I don't know.  Whether it 's something th e

 9 Court can do, I don't know.  But that is somethin g I 'm

10 interested in, and I do recall that after the Jan uary

11 article went to press, I found an appraisal decis ion

12 by Vice Chancellor Parsons -- I would bet that Mr .

13 Rohrbacher has already found it -- where he allow ed

14 the parties to stipulate to the number of shares in an

15 appraisal proceeding, which to my mind, at least,

16 casts some additional support for that idea being  a

17 way out of the coerciveness problem.

18 But I think it 's also -- you know,

19 it 's curious whether -- in 225 actions, we are al lowed

20 as a court, to address collateral -- you know, is sues

21 that relate to the 225 proceeding, as long as the y are

22 not so collateral that they are separate and

23 independent.  It 's not clear to me why in a 262

24 proceeding you couldn't address some issues relat ing
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 1 to the number of outstanding shares even if you

 2 couldn't get the full-blown breach-of-fiduciary-

 3 duty-type claims, a la Cavalier Oil or Gentile.  It 's

 4 also not clear to me whether in an appraisal

 5 proceeding you couldn't have something along the lines

 6 of what the Chancellor did in Caremark/Express

 7 Scripts.  You guys all remember everyone was up i n

 8 arms because he said that the stock-for-stock dea l in

 9 Express Scripts triggered appraisal rights, becau se

10 they were the dividend that was part of the merge r

11 agreement; and that, therefore, was part of the

12 consideration for the merger and triggered apprai sal

13 rights.

14 Well, is the converse of that, then,

15 that something l ike this, where the Top-Up Option  is

16 part of the merger agreement, really is value -- or an

17 aspect of value that is part of the merger and, h ence,

18 could be excluded from the appraisal proceeding?  I

19 don't know.  But these are things that I 'm intere sted

20 in, and that it would be interesting to have you all

21 weigh in on, because I'm letting you know now tha t

22 they are on my mind.

23 So, what I want to do, in terms of the

24 hearing, is I want to schedule a hearing for
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 1 10:00 a.m. on July 8.  I 'm sorry that that wil l

 2 devastate people's holiday weekends.  Perhaps you  guys

 3 can work it out so everybody at least takes some time

 4 on the 4th with their families.  I hope you can.  I do

 5 think that this is largely a case involving legal

 6 issues, as opposed to discovery and fact-specific

 7 issues, at least, because I 'm only scheduling the

 8 Top-Up questions.  I think there needs to be some

 9 discovery into the validity of the actual option as a

10 157 matter.  There are allegations about that, bu t

11 there needs to be some discovery into that.  

12 It's, frankly, not clear to me how

13 much more discovery there needs to be.  I think p eople

14 need to approach this with the idea that the scop e of

15 discovery should be l imited.  I was thinking alon g the

16 lines of this, if the plaintiffs are allowed 10 t o 12

17 hours of deposition time, to whack up however the y

18 want, and, you know, the defendants get a deposit ion

19 of the plaintiff, two hours or so.

20 I'm not saying you have to do it that

21 way.  I think the parties ought to talk about it.   But

22 again, I'm letting you know that that is my

23 inclination.  So if people want to come in front of me

24 and fight and say either less time is appropriate  or
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 1 more time is appropriate, you really ought to hav e a

 2 good reason why, because what I 'm letting you kno w now

 3 is that that's where my head is in terms of the s cope

 4 of what I think ought to be necessary for this ca se.

 5 The other thing I would say in making

 6 that determination is that I am influenced somewh at by

 7 the timing of this application.  I don't think th at

 8 it 's something that should be barred on grounds o f

 9 laches.  I do think that we have a bad habit of

10 getting the plaintiffs coming and going, by sayin g if

11 you fi le too early, the defendants get to say it ' s not

12 yet ripe; and if you wait and file too late, then  you

13 have committed laches.  So I resist that type of

14 laches analysis.  But I do think that this was a

15 little bit delayed in terms of a move forward, an d

16 that has to figure in, into the scope of what

17 plaintiffs are allowed to inquire into.  

18 And so that's my guidance on those

19 things.  Again, I 'm not ruling out Mr. Hanrahan's

20 ability to come in and say that he needs to follo w up

21 on X, Y and Z.  And so the defendants are to take  that

22 into account if Mr. Hanrahan makes a reasonable

23 request.  But it needs to be something that makes

24 sense, because this does seem to me to be a fairl y
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 1 targeted and focused application, and should be

 2 treated that way, and what I don't want is this t o be

 3 some type of nuclear war.  And hopefully, the

 4 narrowness of it wil l  actually allow you to spend  at

 5 least an hour or two at the barbecue with your

 6 families.

 7 The other thing I would say is I do

 8 want the last brief on July 7th at noon.  So the

 9 hearing is July 8th at 10:00 a.m.  I want the las t

10 brief July 7th, at noon.  You all should be able to

11 work back from there, particularly with the calib er of

12 these people on the phone.  As I say, I think I k now

13 pretty much everyone personally.  I know you all know

14 how these things work.  But if for some reason yo u do

15 have disputes, certainly, this is an expedited ca se,

16 and so it goes to the top of my queue, and if you  all

17 need to reach me, you know where to find me.

18 So with that, I think if the parties

19 want to work out a scheduling order, I think it's

20 usually helpful, particularly helpful to me, to f ind

21 out when the briefs are coming in, so I can budge t my

22 time accordingly.  I would l ike people the work o ut a

23 scheduling order that at least puts in the dates of

24 briefing.  But I wil l leave that to you.  Again, the
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 1 key date for me is I want the last brief July 7th , at

 2 noon.

 3 Is there anything else that I can help

 4 people with this morning, in terms of giving guid ance

 5 going forward?

 6 MR. HANRAHAN:  Thank you, Your Honor.

 7 MR. DiCAMILLO:  Thank you, Your Honor.

 8 THE COURT:  All r ight.  Well, you all

 9 now have to go off and start working, so I wil l l et

10 you get to it.  Please have a good day.

11 MR. HANRAHAN:  Thank you.

12 MR. DiCAMILLO:  Thank you, Your Honor.  

13 (Recess at this t ime.)

14 - - - 
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