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2020 Amendments to the General Corporation  
Law of the State of Delaware

The 2020 amendments to the Delaware General 
Corporation Law make several important changes, 
including clarifying the circumstances under which 
emergency bylaws may be invoked, providing safe har-
bors for specified corporate actions taken during an 
emergency condition, reducing the statutory hurdles to 
become a public benefit corporation, providing further 
definition around mandatory indemnification for offi-
cers and effecting other technical changes.

By John Mark Zeberkiewicz

On June 23, 2020, the Delaware General Assembly 
passed House Bill 341, an act to amend the General 
Corporation Law of the State of Delaware (DGCL). 
The legislation was signed by the Governor on July 
16 2020. The amendments make several important 
changes to the DGCL, including clarifying the cir-
cumstances under which emergency bylaws may 
be invoked, providing safe harbors for specified 

corporate actions taken during the pendency of an 
emergency condition, reducing the statutory hurdles 
for a conventional corporation to become a pub-
lic benefit corporation (and vice versa), eliminating 
some of the existing governance restrictions imposed 
on operating companies resulting from a statutory 
holding company reorganization, providing further 
definition around statutory-based mandatory indem-
nification for officers, clarifying the application of 
the safe harbor provisions for documents executed 
by electronic means, and effecting other technical 
changes. Except as specifically noted below, the 2020 
amendments to the DGCL become effective when 
enacted into law.

Emergency Bylaws

The COVID-19 pandemic precipitated a renewed 
focus on Section 110 of the DGCL, which currently 
authorizes the adoption of bylaws that become oper-
ative during any emergency resulting from an attack 
on the United States or on a locality in which the 
corporation conducts its business or holds meetings, 
or during any nuclear or atomic disaster, or during 
the existence of any catastrophe, or other similar 
emergency condition, that prevents a quorum of the 
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board from convening, and provides for the exer-
cise of other emergency powers.1 Section 110 was 
adopted in 1963, in the wake of the Cuban Missile 
Crisis, which likely accounts for the specific refer-
ences to nuclear and atomic disasters.2 The language 
of Section 110, however, is not expressly limited to 
such disasters, and emergency bylaws may become 
operative while other catastrophic or emergency con-
ditions persist.

The 2020 amendments to the DGCL clarify the 
application, and expand the scope, of Section 110 
in several key respects. First, the amendments clarify 
that “an epidemic or pandemic, and a declaration of 
a national emergency by the United States govern-
ment,” are among the catastrophes that may result 
in emergency bylaws becoming operative and allow 
for the exercise of emergency powers under Section 
110. Second, the amendments dispense with the 
requirement that the specific catastrophe or emer-
gency be one that prevents a quorum of the board 
from convening a meeting. Third, the amendments 
provide that emergency bylaws may be adopted by 
the board of directors or, if a quorum cannot be 
readily convened for a meeting, by a majority of the 
directors present.

The 2020 amendments make two significant 
changes to Section 110—one dealing with meet-
ings of stockholders and the other dealing with 
dividends—that are directly attributable to fallout 
from the COVID-19 pandemic. As a result of gov-
ernment-ordered lockdowns and in view of public 
health and safety, many corporations determined it 
was necessary or advisable to switch from holding an 
annual meeting of stockholders at a physical loca-
tion to a virtual meeting format, or to adjourn or 
postpone a previously called meeting. In many cases, 
the decision to change the format of the annual 
meeting, or to adjourn or postpone the meeting, 
gave rise to questions regarding whether the cor-
poration would be required to mail a new notice 
of the meeting.

On April 6, 2020, the Governor of the State 
of Delaware issued the Tenth Modification of the 
Declaration of a State of Emergency for the State 

of Delaware Due to a Public Health Threat (Order) 
that sought to relax some of the notice require-
ments for public corporations that, before the date 
of the Order, had called a physical meeting and were 
seeking to switch to a virtual meeting format. The 
Order, however, was limited in scope and included 
a so-called savings clause that called into question 
its enforceability, and it did not address the multi-
tude of issues that corporations were facing as they 
navigated calling and convening an annual meeting 
in the midst of a public health crisis.

Separately, many corporations that had declared 
dividends in the pre-pandemic era were seeking to 
conserve cash once it became clear that the pan-
demic was likely to have a severe economic toll on 
various industries and sectors. Those corporations, 
however, were forced to contend with case law 
indicating that the declaration of a dividend creates 
a debtor-creditor relationship between the corpo-
ration and the stockholders entitled to receive it. 
New Section 110(i) of the DGCL addresses both 
of these issues and provides safe harbor protec-
tion for specified actions taken under emergency 
conditions.

Section 110(i) provides that, 
during any emergency condition, 
the board may change the record 
date and payment date of any 
dividend that has been declared.

First, new Section 110(i) provides that, during any 
emergency condition, the board (or, if a quorum can-
not be readily convened, a majority of the directors 
present) may take any action that it determines to be 
practical and necessary to address the circumstances 
of the emergency as it relates to a meeting of stock-
holders, regardless of any contrary provisions of the 
DGCL, the certificate of incorporation or bylaws. 
This includes postponing any such meeting to a later 
time or date (with the record date for determining 
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the stockholders entitled to notice of, and to vote 
at, such meeting applying to the postponed meet-
ing) and, in the case of a public corporation, giv-
ing notice to stockholders of any postponement or 
change of the place of the meeting (or a change to 
hold the meeting solely by means of remote com-
munication) solely by a document publicly filed by 
the corporation with the Securities and Exchange 
Commission (SEC) pursuant to Sections 13, 14 or 
15(d) of the Securities Exchange Act of 1934 and 
the rules and regulations thereunder (Exchange Act). 
In addition to providing safe harbor protection with 
respect to notices, adjournments and postponements 
of stockholders’ meetings, new Section 110(i) pro-
vides that no person shall be liable for, and no meet-
ing of stockholders shall be postponed or voided 
due to, the corporation’s failure to make a stocklist 
available pursuant to Section 219 of the DGCL if it 
was not practicable to allow inspection during any 
such emergency condition.

Second, Section 110(i) provides that, dur-
ing any emergency condition, the board (or, if a 
quorum cannot be readily convened, a majority 
of the directors present) may change the record 
date and payment date of any dividend that has 
been declared, but whose record date has not yet 
occurred, to a later date or dates. In delaying 
the record date and payment date, the board (or 
majority of the directors) must ensure, consistent 
with Section 213(c), that the new payment date is 
within 60 days of the new record date. In all cases, 
the corporation must give notice of any change to 
the record date or payment date of a dividend to 
stockholders as promptly as practicable thereafter 
(and in any event before the applicable record 
date). In the case of a public corporation, the 
notice may be given solely by a document pub-
licly filed under Sections 13, 14 or 15(d) of the 
Exchange Act.

It is important to recognize that Section 110(i) 
operates as a safe harbor provision for purposes of 
Delaware corporate law. Indeed, the synopsis to 
House Bill 341 makes clear that the amendments 
to Section 110 are

not intended, by implication or otherwise, 
to limit or eliminate the availability of any 
powers or emergency actions that are not 
specifically enumerated with respect to 
stockholders’ meetings, dividends, or other 
matters that are practical and necessary in 
connection with the particular emergency, 
or to affect the validity of any action taken 
in an emergency situation but not autho-
rized by the amendments or taken in a non-
emergency situation.

To this point, it should be noted that Section 110(i) 
does not address other issues that might arise as a 
result of a previously declared dividend, including 
the potential consequences that might arise if a board 
seeks to delay a record date or payment date after the 
shares have begun trading “ex-dividend.” In addition, 
Section 110(i) does not alter or change any existing 
law that would preclude the payment of dividends 
under specified circumstances, including situations 
in which the corporation does not have sufficient 
“surplus” to make the payment.

In recognition of the disruption to ordinary 
corporate processes wrought by the COVID-19 
pandemic, House Bill 341 provides that the amend-
ments to Section 110 shall be effective retroactively 
as of January 1, 2020 with respect to any emergency 
condition occurring on or after that date and with 
respect to any action contemplated by those provi-
sions and taken on or after that date by or on behalf 
of the corporation with respect to a meeting of stock-
holders held or a dividend as to which the record 
date or payment date is anticipated to occur during 
the pendency of such condition.

Public Benefit Corporations

The 2020 amendments to the DGCL make 
several significant changes to the statutory regime 
governing public benefit corporations. A public ben-
efit corporation is a for-profit corporation that is 
intended to produce a public benefit or public ben-
efits and to operate in a responsible and sustainable 
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manner.3 In furtherance of that purpose, public ben-
efit corporations are to be managed in a manner 
that balances the stockholders’ pecuniary interests, 
the best interests of those materially affected by the 
corporation’s conduct, and the public benefit or 
benefits identified in the corporation’s certificate of 
incorporation.4

When the concept of the public benefit corpora-
tion was first introduced to the DGCL, significant 
hurdles, largely in the form of super-majority stock-
holder votes and appraisal rights, were placed on 
any conventional corporation seeking to convert to 
a public benefit corporation, and vice-versa.5 These 
statutory hurdles were considered to be important 
protections to stockholders due in large part to the 
differences between conventional corporations, the 
directors of which are charged with a duty to maxi-
mize value for the benefit of stockholders, and public 
benefit corporations, the directors of which are obli-
gated to engage in a balancing of interests.

 After a few years of experience with public benefit 
corporations, and with interest in sustainability and 
corporate environmental and social responsibility on 
the rise, questions arose as to the need for those statu-
tory hurdles, particularly given that the DGCL is a 
flexible, enabling statute that is designed to allow 
corporations to implement the governance regime 
that best suits their particular needs. To that end, 
the 2015 amendments to the DGCL reduced the 
vote required to convert a conventional corporation 
to a public benefit corporation (and vice versa) and 
limited the circumstances in which appraisal rights 
would be available upon conversion to or from a 
public benefit corporation. The 2020 amendments 
continue this trend, further relaxing some of the 
barriers to converting to or from a public benefit 
corporation.

Elimination of Super-Majority Voting Rights
Section 363(a) of the DGCL currently provides 

that a corporation that is not a public benefit corpo-
ration may not, without the approval of two-thirds 
of the outstanding stock entitled to vote thereon, 
(1) amend its certificate of incorporation to include 

provisions resulting in its becoming a public benefit 
corporation, or (2) merge or consolidate with or 
into another entity if, as a result of the merger or 
consolidation, the shares of the corporation would 
become (or would be converted into or exchanged 
for the right to receive) shares or equity interests 
in a domestic or foreign public benefit corporation 
or similar entity.6 In addition, Section 363(c) of 
the DGCL currently provides that a public ben-
efit corporation may not, without the approval of 
two-thirds of its outstanding stock entitled to vote 
thereon, amend its certificate of incorporation to 
delete the provisions relating to its status as a public 
benefit corporation or merge or consolidate with 
another entity if, as a result, the shares of the public 
benefit corporation would become, or be converted 
into or exchanged for the right to receive, shares or 
other equity interests in an entity that is not a public 
benefit entity.7

The 2020 amendments to the DGCL eliminate 
current Sections 363(a) and 363(c). As a result, the 
vote of stockholders required to amend the certifi-
cate of incorporation of a conventional corporation 
to become a public benefit corporation, as well as 
the vote required to amend the certificate of incor-
poration of a public benefit corporation to become 
a conventional corporation, will be the default vote 
required under Section 242(b) of the DGCL—that 
is, a majority of the outstanding stock entitled to 
vote thereon (along with any greater or additional 
vote of stockholders required under the certificate 
of incorporation). Likewise, the vote of stockhold-
ers required to approve a merger in which shares 
of capital stock of a conventional corporation are 
converted into shares of a public benefit corpora-
tion, as well as the vote required to approve a merger 
in which shares of a public benefit corporation are 
converted into shares of a conventional corporation, 
will be the default vote required under Section 251 
or other applicable provision governing mergers—
that is, a majority of the outstanding stock entitled 
to vote thereon (along with any greater or additional 
vote of stockholders required under the certificate of 
incorporation).
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Appraisal Rights
Section 363(b) of the DGCL currently provides 

that any stockholder of a conventional corpora-
tion that holds shares of stock of the corporation 
immediately prior to the effective time of (1) an 
amendment to the corporation’s certificate of incor-
poration that causes it to become a public benefit 
corporation, or (2) a merger or consolidation that 
would result in the conversion of the corporation’s 
stock into or exchange of the corporation’s stock 
for the right to receive shares in a public benefit 
corporation and who has not voted for such amend-
ment or merger will be entitled to appraisal rights, 
subject to the “market out” exception.8 In the case 
of private corporations, the existing provisions of 
Section 363(b) have the practical effect of severely 
restricting conversions to a public benefit corpora-
tion model, as few private corporations are willing 
to risk being subject to a liquidity event requiring 
an outlay of cash.

The 2020 amendments to the DGCL eliminate 
Section 363(b) in its entirety. (The 2020 amend-
ments make conforming changes to Section 262, 
which governs the procedures for demanding and 
perfecting appraisal rights.) Following the amend-
ment to Section 363(b), appraisal rights will no lon-
ger be automatically provided by statute as a result 
of an amendment of a certificate of incorporation 
that effectively converts a conventional corporation 
to a public benefit corporation. Nevertheless, the 
determination as to whether appraisal rights will be 
available in connection with a merger in which a 
public benefit corporation is a constituent corpora-
tion will be determined in accordance with Section 
262 of the DGCL; in many cases, appraisal rights 
will be triggered in such mergers.

Director Interest
The 2020 amendments to the DGCL make sev-

eral changes in respect of the governance of public 
benefit corporations. To explain these changes, it 
is important to recite the existing statutory frame-
work. Section 365(a) of the DGCL sets forth the 
duties of directors of a public benefit corporation, 

providing that the board shall manage or direct the 
business and affairs of the public benefit corpora-
tion in a manner that balances the pecuniary inter-
ests of the stockholders, the best interests of those 
materially affected by the corporation’s conduct, 
and the specific public benefit or public benefits 
identified in its certificate of incorporation. Section 
365(b) then provides that, for any decision impli-
cating the “balancing requirement,” a director will 
be deemed to have satisfied such director’s fidu-
ciary duties if such director’s decision is informed 
and disinterested and not such that no person of 
ordinary, sound judgment would approve. Section 
365(c), in turn, authorizes the certificate of incor-
poration of a public benefit corporation to include a 
provision that any disinterested failure to satisfy the 
provisions of Section 365 shall not, for purposes of 
Section 102(b)(7) of the DGCL (which generally 
exculpates directors against liability for monetary 
damages for breaches of the duty of care) or Section 
145 (which governs rights to indemnification, sub-
ject, in specified cases, to the indemnitee having 
met specified standards of conduct), constitute an 
act or omission not in good faith or a breach of the 
duty of loyalty.

 The 2020 amendments revise Section 365(c) 
in two key respects. First, the amendment clari-
fies that a director’s ownership of or other inter-
est in the stock of the public benefit corporation 
will not, of itself, create a conflict of interest on 
the part of the director with respect to any deci-
sion implicating the director’s balancing require-
ments, except to the extent such ownership or 
other interest would create a conflict of interest if 
the corporation were a conventional corporation. 
Put differently, a stockholder generally will not be 
able to attack a director’s balancing decision solely 
on the basis that the director owned stock in the 
public benefit corporation (and therefore presum-
ably could be alleged to favor the pecuniary side of 
the balancing test). Second, the amendment revises 
Section 365(c) to provide that, absent a conflict of 
interest, no failure to satisfy the balancing require-
ment shall, for purposes of Section 102(b)(7) or 
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Section 145 of the DGCL, constitute an act or 
omission not in good faith, or a breach of the duty 
of loyalty, unless the certificate of incorporation 
so provides. In other words, this latter revision to 
Section 365(c) provides, by statutory default, the 
protection available to directors of public benefit 
corporations that previously could be obtained 
only through a provision of the certificate of incor-
poration. Following the 2020 amendments, public 
benefit corporations seeking to divest directors of 
the protection afforded to their satisfaction of the 
balancing requirement must do so through the cer-
tificate of incorporation.

Suits to Enforce the Balancing Requirement
Section 367 currently governs the rights of stock-

holders to maintain derivative suits to enforce the 
statutory balancing requirements, setting forth mini-
mum stock ownership thresholds for the plaintiffs, 
individually or collectively (currently fixed at 2 per-
cent of the outstanding stock or, in the case of certain 
listed corporations, the lesser of 2 percent of such 
shares or shares with a market value of $2,000,000).9 
The 2020 amendments revise Section 367 to clarify 
that any action to enforce the balancing requirement 
(including any individual, derivative or other type 
of action) to which a public benefit corporation is 
subject must be brought by one or more plaintiffs 
owning individually or collectively at least 2 percent 
of the corporation’s outstanding shares or, in the case 
of certain listed corporations, the lesser of 2 percent 
of the corporation’s shares or shares with a value of 
at least $2,000,000.

Effective Time of Amendments
The amendments effecting the repeal of Section 

363(b)(2), and the corresponding amendments 
to Section 262 described above, are effective only 
with respect to a merger or consolidation consum-
mated pursuant to an agreement entered into, or, 
with respect to a merger consummated pursuant 
to Section 253, resolutions of the board of direc-
tors adopted, on or after their enactment. Because 
Section 262 of the DGCL requires that a current 

copy of that section be included with a notice of 
appraisal rights, corporations and practitioners pre-
paring disclosure documents for a merger or con-
solidation are reminded to confirm the enactment 
date of House Bill 341 to ensure that they include 
in such notices the correct version of Section 262.

Holding Company Reorganization 
Mergers

Section 251(g) of the DGCL allows a corpora-
tion to effect a so-called holding company reorga-
nization merger without the need to obtain a vote 
of its stockholders, subject to compliance with 
specified conditions and procedures.10 In general, 
to effect a holding company reorganization under 
Section 251(g), an existing operating corporation 
first establishes a wholly-owned subsidiary corpora-
tion, which eventually will become the new hold-
ing company. That first subsidiary corporation then 
establishes a wholly-owned merger subsidiary, which 
may either be a Delaware corporation or Delaware 
limited liability company. The merger subsidiary 
is then merged with or into the original operating 
corporation. In the merger, all of the shares or equity 
interests in the merger subsidiary outstanding prior 
to the merger are converted into all of the shares 
or equity interests of the surviving entity, and all 
of the shares of the original operating corporation 
outstanding prior to the merger are converted into 
shares of the new holding company. The end result 
is that the stockholders of the original operating 
company become stockholders of the new holding 
company, which owns all of the equity of the oper-
ating company.

Section 251(g) currently provides that the provi-
sions of the organizational documents of the sur-
viving entity in a merger under that subsection 
must be identical to the provisions of the certificate 
of incorporation of the original operating corpora-
tion immediately prior to the merger, subject to 
limited exceptions. In many cases, the provisions 
of the certificate of incorporation of the original 
operating corporation, which is often a public 
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corporation with widely-held stock, make little 
sense in the context of corporation that will be 
managed as a wholly-owned subsidiary in a holding 
company structure. Moreover, in cases where the 
operating company that emerges from the reor-
ganization is to be a limited liability company, it 
often is difficult to recreate the provisions of the 
original operating corporation’s certificate of incor-
poration in the form of a limited liability company 
agreement.

The 2020 amendments to Section 251(g) elimi-
nate the requirement that the provisions of the 
organizational documents of the surviving entity 
in a reorganization merger under that subsection 
be identical to those of the original operating com-
pany as of immediately prior to the merger. The 
amendments to Section 251(g), however, do not 
disturb the existing requirement that the organi-
zational documents of the surviving entity con-
tain provisions requiring approval of the holding 
company’s stockholders for any act or transaction 
by the surviving entity that, if taken by the origi-
nal operating company immediately prior to the 
merger, would have required stockholder approval. 
In addition, Section 251(g) will continue to pro-
vide, following the 2020 amendments, that the 
business and affairs of a surviving entity that is 
not a corporation must be managed by or under 
the direction of a board of directors, board of 
managers or other governing body consisting of 
individuals who are subject to the same fiduciary 
duties applicable to, and who are liable for breach 
of such duties to the same extent as, directors of a 
Delaware corporation.

The 2020 amendments to Section 251(g) are 
effective with respect to agreements of merger con-
summated pursuant to an agreement entered into 
on or after their enactment into law.

Indemnification

The 2020 amendments make certain changes 
to the provisions of the DGCL governing rights to 
indemnification.

Mandatory Indemnification by Statute
Section 145(a) of the DGCL generally provides 

that a corporation may indemnify its directors, offi-
cers, employees, agents and other persons against 
expenses, judgments, fines and amounts paid in 
settlement arising out of specified actions, suits 
or proceedings (other than those brought by or 
in the right of the corporation).11 Section 145(b) 
generally permits a corporation to indemnify those 
parties against expenses they incur in connection 
with actions brought by or in the right of the cor-
poration.12 Those permissive rights to indemni-
fication under subsections (a) and (b) of Section 
145 may be made mandatory by a provision of 
the certificate of incorporation, the bylaws, agree-
ment or through other means. In either case, how-
ever, a person asserting a claim to indemnification 
under subsection (a) or (b) of Section 145 generally 
must establish that such person has met the so-
called “standard of conduct”—that he or she acted 
in good faith and in a manner in or not opposed 
to the best interests of the corporation and, with 
respect to any criminal action or proceeding, had 
no reason to believe that his or her conduct was 
unlawful.13 Section 145(d) then specifies the man-
ner in which such standard of conduct determina-
tion must be made with respect to persons who are 
directors or officers of the corporation at the time 
of the determination.14

Section 145(c) of the DGCL, however, currently 
requires the corporation to indemnify its present 
and former directors and officers against expenses 
they incur in connection with any action, suit or 
proceeding if they are successful (on the merits or 
otherwise) in defending any action, suit or pro-
ceeding for which the corporation may indem-
nify them under subsections (a) or (b) of Section 
145, regardless of whether such rights have been 
granted under the certificate of incorporation or 
bylaws, any agreement or through other means and 
without any need for a determination as to whether 
the officer or director has met the standard of con-
duct.15 Currently, Section 145(c) does not define 
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the “officers” to whom such mandatory rights to 
indemnification must be provided.

The 2020 amendments revise Section 145(c) to 
add a new clause (1), which preserves the existing 
text of Section 145(c) and adds a new sentence pro-
viding that, for indemnification with respect to any 
act or omission occurring after December 31, 2020, 
references to “officer” for purposes of Section 145(c), 
shall mean only a person who at the time of such act 
or omission is deemed to have consented to service 
by the delivery of process to the registered agent 
of the corporation pursuant to Section 3114(b) of 
title 10 of the Delaware Code.16 Thus, by reference 
to Section 3114(b), the “officers” entitled by statu-
tory default to mandatory indemnification under 
Section 145(c) are: (i) the corporation’s president, 
chief executive officer, chief operating officer, chief 
financial officer, chief legal officer, controller, trea-
surer or chief accounting officer; (ii) an individual 
identified in public filings as one of the most highly 
compensated officers of the corporation; or (iii) an 
individual who, by written agreement with the cor-
poration, has consented to be identified as an officer 
for purposes of Section 3114(b) (all such officers, 
“3114 Officers”).17

The 2020 amendments then add a new clause 
(2) to Section 145(c), which provides that the cor-
poration may indemnify any other person who is 
not a present or former director or officer against 
expenses (including attorney fees) actually and rea-
sonably incurred by such person to the extent he 
or she has been successful on the merits or other-
wise in defense of any action, suit or proceeding 
identified in subsections (a) or (b) of Section 145. 
Following the effectiveness of the amendments to 
Section 145(c), if a corporation has officers that, 
although appointed pursuant to the bylaws, do not 
qualify as 3114 Officers (Non-3114 Officers), those 
Non-3114 Officers will not be entitled, by statutory 
default, to mandatory indemnification under Section 
145(c) with respect to acts or omissions occurring 
after December 31, 2020. (The Non-3114 Officers 
should, however, remain entitled to the statutory 
protection under Section 145(c) with respect to acts 

or omissions occurring before December 31, 2020.) 
Although new Section 145(c)(1) narrows the scope 
of covered persons, new Section 145(c)(2) makes 
clear that corporations may provide Non-3114 
Officers (along with other indemnifiable persons) 
the same basic protection that is granted to direc-
tors and 3114 Officers under new Section 145(c)(1).

In light of these changes, corporations should 
review the provisions of their certificates of incor-
poration and bylaws dealing with indemnification 
and advancement to ensure that they meet the cor-
poration’s objectives. In this regard, it is important 
to consider the amendments to Section 145(c) in 
light of the opinion of the Court of Chancery in 
Zaman v. Amedeo Holdings.18 In Zaman, the Court 
was called on to construe a bylaw providing that the 
corporation

shall indemnify and hold harmless, to the 
fullest extent permitted by applicable law 
. . . any person who was or is made or is 
threatened to be made a party or is other-
wise involved in any threatened, pending, 
or completed action, suit, or proceeding . . . 
by reason of the fact that he, or a person for 
whom he is the legal representative, is or was 
a director or officer of the corporation or is 
or was serving at the request of the corpora-
tion as a director, officer, employee, or agent 
of another corporation or of a partnership  
. . . against all liability and loss suffered and 
expenses (including attorneys’ fees) reason-
ably incurred by such indemnitee,

to determine whether agents serving at the corpora-
tion’s request were entitled to mandatory indemnifi-
cation under Section 145(c) by virtue of that bylaw. 
The Court stated:

Under § 145(c), mandatory indemnification 
for success is not required as to an agent, only 
as to “a present or former director or officer 
of a corporation.” But, § 6.1 [of the bylaws] 
contractually obligates the defendants to 
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indemnify an agent serving at their request 
at another corporation to the full extent 
permitted by Delaware law. Therefore, as 
a contractual matter, if the [agent-indem-
nitees] acted in an indemnifiable capacity, 
the defendants must indemnify if § 145(c) 
would authorize them to do so if the [agent-
indemnitees] were directors or officers. The 
reason why is simple: if Delaware law man-
dates indemnity for success by a director or 
officer, a corporation is not prohibited by 
Delaware law from providing indemnity to 
an agent who was successful. Having prom-
ised to indemnify persons they ask to serve 
as agents of other corporations to the full-
est extent permitted by Delaware law, the 
defendants are bound if a person is sued in 
an indemnifiable capacity and is successful.19

Thus, in cases where the corporation has bound itself, 
through its certificate of incorporation or bylaws, to 
provide mandatory indemnification, to the fullest 
extent permitted by law, to its “officers,” without 
further qualification or conditions, the corporation 
likely would be required to extend such protection 
to all those persons who serve as officers pursuant 
to its bylaws, including any Non-3114 Officers. 
The changes to Section 145(c), however, would 
be expected to affect the protections of Non-3114 
Officers not party to separate indemnification con-
tracts in cases where: (i) the corporation’s certificate 
of incorporation and bylaws contain no provisions 
extending rights to indemnification (or contain pro-
visions that are entirely permissive); (ii) the corpora-
tion’s certificate of incorporation or bylaws contain 
provisions that extend mandatory rights to indem-
nification to “officers” but clearly subject to the offi-
cers’ entitlement to indemnification to a standard 
of conduct determination; or (iii) the corporation’s 
certificate of incorporation or bylaws narrowly define 
the class of officers entitled to mandatory indem-
nification such that it includes only 3114 Officers.

The language in new Section 145(c)(1) does not 
define who qualifies as an “officer” for purposes 

of the provisions outside of subsection (c), and 
new subsection 145(c)(2) allows for the extension 
of mandatory indemnification of expenses under 
Section 145(c) to persons other than “officers” (as 
that term is used and defined in Section 141(c)(1) 
(i.e., 3114 Officers)). Thus, corporations that want 
to specify the universe of “officers” to whom they 
wish to provide mandatory rights to advancement of 
expenses or to provide mandatory rights to indem-
nification under subsections (a) or (b) of Section 
145 may wish to consider adopting express pro-
visions clarifying which parties constitute officers 
for those purposes. In considering these matters, 
corporations also may want to consider whether 
to make clear that employees bearing officer-like 
titles (e.g., Vice President) but who are not “offi-
cers” appointed pursuant to the bylaws should be 
excluded expressly from any structural mandatory 
indemnification and advancement rights provided 
to “officers.”20

Corporations may wish to 
consider adopting express 
provisions clarifying which  
parties constitute officers.

Continued Application of Indemnification and 
Advancement Provisions

Section 145(f ) prohibits the elimination or 
impairment of a right to indemnification or to 
advancement by an amendment to the certificate of 
incorporation or the bylaws after the occurrence of 
the act or omission that is the subject of the civil, 
criminal, administrative or investigative action, 
suit or proceeding for which indemnification is 
sought, unless the provision in effect at the time 
of the act or omission expressly authorizes such 
elimination or impairment after such act or omis-
sion has occurred. The 2020 amendments to the 
DGCL clarify that the prohibition against divest-
ing such rights applies to an amendment to or 
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repeal or elimination of the certificate of incorpo-
ration and bylaws.

Exculpatory Clauses

Section 102(b)(7) of the DGCL provides that a 
corporation may, through the adoption of a provi-
sion of its certificate of incorporation, limit or elimi-
nate the liability of a director for monetary damages 
to the corporation or its stockholders for breach of 
fiduciary duty, other than liability stemming from 
any breach of the duty of loyalty, acts or omissions 
not in good faith or that involve intentional miscon-
duct or a knowing violation of law, illegal dividends 
or share repurchases or redemptions, and any trans-
action from which the director receives an improper 
personal benefit.21 In many cases, corporations that 
adopt so-called “102(b)(7) provisions” expressly state 
in their certificate of incorporation that, if the pro-
vision is later modified or amended to reduce or 
eliminate the protection afformed to directors, the 
modification or amendment will not apply to acts or 
omissions that occurred prior to that modification 
or amendment.

The 2020 amendments to the DGCL codify 
this not uncommon practice, unless the corpora-
tion elects otherwise in its 102(b)(7) provision. The 
amendments to Section 102(b)(7) thus clarify that 
an exculpatory provision has the effect of eliminating 
or limiting a director’s liability for monetary dam-
ages with respect to any acts or omissions occurring 
while the exculpatory provision is in effect. Unless 
the corporation’s 102(b)(7) provision provides oth-
erwise at the time of such act or omission, any future 
amendment, repeal or elimination of the 102(b)(7) 
provision will not revoke the elimination or limita-
tion of liability with respect to acts or omissions 
occurring while it is in effect.

Electronic Transmissions and Notices

Electronic Signatures, etc.
In 2019, Section 116 was added to the DGCL 

to provide, among other things, a non-exclusive safe 

harbor for the execution and delivery of documents 
contemplated by the DGCL.22 In general, Section 
116(a) broadly enabled the use of electronic signa-
tures and electronic transmissions for the execution 
and delivery of documents, while Section 116(b) 
carved out various classes and categories of docu-
ments and instruments that would not be covered 
by the safe harbor provisions of Section 116(a).23 
In some cases, specific classes of documents and 
instruments, such as board and stockholder con-
sents, were carved out of the safe harbor provision 
of Section 116(a) on the basis that separate statutes 
(e.g., Section 141(f ), in the case of board consents, 
and Section 228, in the case of stockholder con-
sents) already addressed the manner in which those 
documents and instruments could be executed and 
delivered through electronic means. Nevertheless, 
to provide additional clarity, the 2020 amendments 
to the DGCL revise Section 116 in a few technical 
respects to confirm the validity of the use of elec-
tronic signatures and transmissions for the execution 
and delivery of various documents and instruments.

First, the amendments to Section 116(a)(2) clar-
ify that a person may “execute” a document (such 
as agreements of merger and other documents that 
require execution under the DGCL) by using any 
type of signature contemplated by Section 116(a)(2),  
which includes both “wet ink” signatures and elec-
tronic signatures. Second, the amendments to 
Section 116(b) clarify that the Section 116(a) safe 
harbor may be relied upon as a basis for using an 
electronic transmission to document director, stock-
holder, member and incorporator consents and for 
signing and delivering those documents by electronic 
means.

In connection with the amendments to Section 
116, conforming changes are being made to several 
other provisions of the DGCL. Section 108(c) of 
the DGCL is being revised to permit an incorpo-
rator or initial director to rely on Section 116 as a 
basis to document, sign and deliver a consent by 
electronic means, unless the use of Section 116 is 
expressly restricted or prohibited by the certificate of 
incorporation. Section 141(f ) of the DGCL is being 
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amended to reflect that directors may rely on Section 
116 as a basis to document, sign and deliver a con-
sent by electronic means, unless expressly restricted 
or prohibited by the certificate of incorporation or 
bylaws. The 2020 amendments add a new subsec-
tion (c) to Section 212, which deals with proxies, to 
clarify that a stockholder may rely on Section 116 as 
a basis to document a proxy and to sign and deliver 
a document evidencing the proxy, unless restricted 
or prohibited by the certificate of incorporation or 
bylaws.

Directors may rely on Section 116 
as a basis to document, sign and 
deliver a consent by electronic 
means.

Finally, Section 228 of the DGCL, which governs 
stockholder action by consent in lieu of a meeting, is 
being revised in several respects to reflect that con-
sents may be executed and delivered in accordance 
with Section 116, unless the certificate of incorpo-
ration or bylaws expressly restrict or prohibit con-
sents from being so documented, signed or delivered, 
and to harmonize the provisions dealing with the 
execution and delivery of consents in writing or by 
electronic transmission. Notably, these conforming 
amendments are designed to confirm the application 
of the safe harbor provisions of Section 116 to con-
sents and instruments that were previously capable 
of being executed and delivered through electronic 
means by reference to other statutory provisions; the 
amendments should not be used as a basis to call into 
question the validity of board or stockholder con-
sents otherwise given in conformity with the DGCL 
prior to the enactment of Section 116(a) or the 2020 
amendments.

Notices to Stockholders
When Section 116 was added to the DGCL in 

2019, corresponding amendments to Section 232 
of the DGCL were made to address the manner 

in which notices could be given to stockholders.24 
Before the 2019 amendments, Section 232 pro-
vided that notices would be deemed given by vari-
ous means of electronic transmission so long as the 
stockholder had consented to receive notice through 
such means. A key objective of the 2019 amend-
ments was to dispense with the need for the cor-
poration to receive consent from stockholders to 
deliver notice to them by electronic mail. Thus, in 
2019, Section 232(a) was amended to specify that 
the corporation could give notice in writing and that 
such notices “shall be given” when given by mail, 
courier service or electronic mail in the manner pro-
vided in that subsection. Section 232(b), as amended 
in 2019, continued to provide that, without lim-
iting the manner in which notice could otherwise 
be given, notice could be given by “a form of elec-
tronic transmission consented to by the stockholder 
to whom the notice is given.”25 Although the consent 
requirement for notices by electronic transmission 
in Section 232(b) was never intended to override 
the specific authority to give notice by electronic 
mail pursuant to Section 232(a),26 the continuing 
reference to a notice by “electronic transmission”—
which includes electronic mail—in Section 232(b) 
arguably created some ambiguity. To eliminate any 
doubt as to whether notices to stockholders may 
be given by electronic mail without the need for 
their consent, the 2020 amendments revise Section 
232(a) so that it states expressly that a corporation 
may give a notice by electronic mail in accordance 
with Section 232(a) without obtaining the consent 
required by Section 232(b).

Other Amendments

Corporate Name
In 2019, the Delaware Limited Liability 

Company Act was amended to introduce the con-
cept of “registered series” of a limited liability com-
pany. Different from a “protected series,” a registered 
series is intended to qualify as a registered organiza-
tion under the Uniform Commercial Code (UCC) 
and, accordingly, its formation requires the filing of 
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a certificate of registered series with the Delaware 
Secretary of State. At that time, Section 102(a) of the 
DGCL was amended to provide that the name of a 
corporation must be distinguishable from the name 
of a registered series of a limited liability company 
on file with the Delaware Secretary of State. As cor-
responding amendments to the Delaware Revised 
Uniform Partnership Act are scheduled to become 
effective in 2020, Section 102(a) is likewise being 
amended to provide that the name of a corporation 
must be sufficiently distinguishable from the name 
of a registered series of a limited partnership on file 
with the Delaware Secretary of State.

Provisions Relating to the Delaware Secretary 
of State

Section 135 of the DGCL, which deals with the 
resignation of a registered agent and the appointment 
of a successor registered agent, is being amended to 
eliminate the requirement that the Secretary of State 
issue specified certificates upon such an appoint-
ment, consistent with its current practices. Section 
266 of the DGCL, which deals with a conversion of a 
corporation to another entity, is also being amended 
to reflect the current practice of the Secretary of State 
relating to the issuance of a certified copy of a certifi-
cate of conversion to a non-Delaware entity. Section 
377(b) of the DGCL is being amended to conform 
the process relating to the resignation of a registered 
agent of a foreign corporation to the process appli-
cable to the resignation of a registered agent of a cor-
poration under Section 136. Finally, Section 391(a)
(16) of the DGCL is being amended to include the 
maximum fee payable to the Secretary of State for a 
written report of a record search.

Conclusion

The 2020 amendments to the DGCL make 
several important changes, continuing Delaware’s 
commitment to updating its corporate law annu-
ally to address issues affecting corporations and 
practitioners.
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