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B CORPORATE LAW

Proposed Amendments to the Delaware General
Corporation Law and Delaware’s Limited Liability
Company and Partnership Acts

Proposed legislation would amend the Delaware General
Corporation Law, the Delaware Limited Liability
Company Act, the Delaware Revised Uniform Limited
Partnership Act and the Delaware Revised Uniform
Partmership Act to clarify, among other things, the treat-
ment of capital stock owned by the corporation, provide
a safe harbor procedure for the ratification of void and
voidable acts and modify the provisions governing statu-
tory public benefit LLCs and limited partnerships.

By Monica Ayres, John Mark Zeberkiewicz,
and John Seraydarian

Legislation proposing to amend the Delaware
General Corporation Law (DGCL), the Delaware
Limited Liabilitcy Company Act (LLC Act), the
Delaware Revised Uniform Limited Partnership
Act (DRULPA) and the Delaware Revised Uniform
Partnership Act (DRUPA) was introduced to the
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Delaware General Assembly on April 21, 2021." The
following is a brief summary of some of the more
significant proposed amendments affecting Delaware
corporations, limited liability companies (LLCs),
limited partnerships (Limited Partnerships) and
general partnerships (General Partnerships), includ-
ing amendments: (1) clarifying the treatment, for
purposes of quorum and voting, of shares of capital
stock of a corporation owned, directly or indirectly,
by the corporation; (2) providing safe harbor pro-
cedures for the ratification of void and voidable acts
and transactions of LLCs, Limited Partnerships and
General Partners; (3) clarifying the standards govern-
ing default information rights of members and part-
ners, as applicable, under the LLC Act, DRULA and
DRUPA; (4) confirming the authority under the LLC
Act, DRUPA and DRULPA of conflicted persons
to delegate managerial authority; (5) modifying the
provisions governing statutory public benefit LLCs
and statutory public benefit Limited Partnerships;
and (6) confirming that General Partners that opt
out of separate entity status characteristics as per-
mitted by DRUPA remain governed by DRUPA. If
enacted, the amendments will become effective on

August 1, 2021.



Amendments to the DGCL

Treatment of Shares of a Corporation’s Stock
Belonging to the Corporation

Section 160(c) of the DGCL currently provides
that

[s]hares of its own capital stock belonging to
the corporation or to another corporation,
if a majority of the shares entitled to vote in
the election of directors of such other corpo-
ration is held, directly or indirectly, by the
corporation, shall neither be entitled to vote
nor be counted for quorum purposes.*

The current statute represents a codification of
the common law holding that “the voting of shares
directly or indirectly owned by a corporation to
perpetuate its management in office violates funda-
mental principles of proper governance.” Although
Section 160(c) only expressly references shares of the
corporation’s own stock belonging to the corporation
or another “corporation”—and does not expressly
reference other forms of entities that may hold shares
of the corporation—the underlying purpose of the
statute would be frustrated if it did not apply to
non-corporate entities.

Thus, the amendments to the DGCL revise
Section 160(c) to clarify that shares of a corpora-
tion’s capital stock held by any ozher entity (whether
a corporation or non-corporate entity) are not enti-
tled to be either voted or counted for quorum pur-
poses if the corporation directly or indirectly holds a
majority of such other entity’s voting power entitled
to vote generally in the election of, or is otherwise
entitled to appoint or act as, the governing body
of such entity. While the amendment to Section
160(c) provides greater certainty in this limited
context, the synopsis to the legislation makes clear
that the changes to Section 160(c) should not be
construed to create any negative implication with
respect to the inclusion or exclusion of non-corpo-
rate entities in connection with any other section

of the DGCL.*
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Amendments to the LLC Act, DRUPLA
and DRUPA

Ratification of Void or Voidable Acts and
Transactions

The proposed amendments add a new subsec-
tion to each of the LLC Act, DRULPA and DRUPA
that provides a safe harbor procedure for (1) the
ratification of acts or transactions taken by an LLC,
a Limited Partnership or General Partnership that
are void or voidable when taken, and (2) waiving
failures to comply with any requirements under the
limited liability company agreement or the partner-
ship agreement, as applicable, of an LLC, Limited
Partnership or General Partnership that make such
acts or transactions void or voidable.” The amend-
ments are intended to provide a rule different from
the one articulated in CompoSecure, L.L.C. v. Cardux,
LLC® and Absalom Absalom Trust v. Saint Gervais
LLC. The Court in those cases drew a distinction
between acts and transactions that are “void” (i.e.,
those that are wu/tra vires and outside the entity’s
power),® on the one hand, and “voidable” (i.e., those
falling within the entity’s power but not properly
authorized), on the other, and pronounced that the
former are not capable of being ratified while the lat-
ter are susceptible to cure by ratification and subject
to equitable defenses.’

Given the broad statutory power afforded to LLCs,
Limited Partnerships, and General Partnerships,'® an
act or transaction taken or effected by the entity
without the receipt of an approval required under
its governing instrument will often fall within the
entity’s broad power such that the failure of com-
pliance or authorization would not render the act
or transaction void."" In CompoSecure, however, the
Delaware Supreme Court, examining a provision
of an LLC’s limited liability company agreement
providing that any “Restricted Activity,” if taken by
the LLC without the requisite authorization there-
for under the agreement, shall be “‘void and of no
force or effect whatsoever,” held that any Restricted
Activity taken in violation of the provision would be
“void and incapable of being ratified.”"* Following
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that precedent, the Delaware Court of Chancery,
in Absalom Absalom Trust, noted that a transaction
deemed “null and void” by the express terms of the
LLC’s limited liability company agreement is inca-
pable of being ratified."

The proposed amendments allow the ratification
of acts or transactions that are void or voidable when
taken (or the waiver of the failure to comply with any
requirements of the limited liability company agree-
ment or the partnership agreement, as applicable,
making such act or transaction void or voidable)
by the persons whose approval would otherwise be
required under such agreement at the time of such
ratification or waiver (1) for such act or transaction
to be validly taken or (2) to amend such agreement
in a manner to permit such act or transaction to be
validly taken. If an amendment to a limited liabil-
ity company agreement or partnership agreement
to permit an otherwise void or voidable act to be
validly taken requires notice to any persons under
the terms of such agreement, and the ratification or
waiver of such act or transaction is effectuated by
the persons whose approval would be required to
amend such agreement, notice of the ratification or
waiver must be given following such ratification or
waiver to such persons who would have been entitled
to notice of the amendment and who have not oth-
erwise received notice of, or participated in, such
ratification or waiver.

Under the proposed amendments, any act or
transaction ratified (or the waiver of the failure to
comply with any requirements of such agreement) is
given retroactive effect and deemed validly taken as
of the time of such act or transaction. The proposed
amendments expressly provide that the applicable
new subsection being added to each of the LLC Act,
DRULPA and DRUPA should not be construed to
limit the ratification or waiver of void or voidable
acts or transactions by other means permitted by
law. Accordingly, the proposed amendments are
not intended to preclude or restrict any other valid
means of ratification or waiver or to impair the effec-
tiveness of valid ratifications and waivers effected
prior to the adoption of the proposed amendments.

The proposed amendments additionally provide a
procedure whereby the entity, a member, a manager
or a partner, as applicable, and any person claiming
to be substantially and adversely affected by a rati-
fication or waiver (excluding any harm that would
have resulted had the act or transaction been valid
when taken) may petition the Delaware Court of
Chancery for a determination with respect to the
validity and effectiveness of any such ratification or
waiver effected pursuant to the new subsections of

the LLC Act, DRULPA, or DRUPA, as applicable.

Application of “Necessary and Essential” Test
to Information Rights

In any action in which a stockholder of a Delaware
corporation is seeking to inspect books and records
under Section 220 of the DGCL," the Delaware
courts have long held that the stockholder’s right to
inspection is limited to information that is “neces-
sary and essential” to the stockholder’s stated pur-
pose for conducting the inspection.” In Murfey v.
WHC Ventures, LLC,'® the Delaware Supreme Court
declined to apply an analogous standard to a limited
partner’s request to inspect certain books and records
of a Limited Partnership under a contractual books
and records provision contained in the applicable
partnership agreement, holding that limited part-
ners are not limited to inspecting books and records
that are “necessary and essential” to the articulated
purpose for conducting inspection where the part-
nership agreement does not expressly condition the
contractual inspection right upon satisfying the “nec-
essary and essential” standard."”

The proposed amendments to the LLC Act,
DRULPA and DRUPA provide that a member
or partner, as applicable, who is entitled to obtain
information for a stated purpose (whether under the
LLC Act, DRULPA or DRUPA, as applicable, or a
limited liability company agreement or partnership
agreement, as applicable) may obtain such infor-
mation as is “necessary and essential” to achieving
that purpose, unless such right has been expanded
or restricted in the limited liability company agree-
ment or partnership agreement, as applicable."® To
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the extent current law does not apply the “neces-
sary and essential” test to a member’s or partner’s (1)
statutory rights to obtain information for a purpose
reasonably related to such person’s interest, or (2)
contractual rights to obtain information for a stated
purpose, the proposed amendments are intended to
change current law.

Confirmation of Broad Authority to Delegate
Managerial Authority

Each of the LLC Act, DRULPA and DRUPA
contains a similar default provision addressing the
broad right of members, managers and partners, as
the case may be, to delegate managerial authority."
Despite such broad grant of authority, in Wenske v.
Bluebell Creameries, Inc.,” the Delaware Court of
Chancery held that a conflicted person was legally
disabled from delegating authority over the subject
matter as to which such person was conflicted.?' The
proposed amendments to the LLC Act, DRULPA
and DRUPA seek to create a rule that is different
from the one applied by the Wenske Court.

To that end, the proposed amendments expand
the broad grant of power to delegate managerial
authority in the LLC Act, DRULPA and DRUPA
by providing that a member or manager of an LLC,
a general partner of a Limited Partnership and a
partner of a General Partnership may delegate any of
its rights, powers or duties, including any core gover-
nance functions, to manage and control the business
and affairs of such entity regardless of whether such
person has a conflict of interest with respect to the
rights, powers or duties being delegated, and that
the person to whom such rights, powers or duties are
delegated shall not be deemed to be conflicted solely
by reason of a conflict of interest of the delegating
party.”? The proposed amendments to each of the
LLC Act, DRULPA and DRUPA also make clear
that any delegation may be made to a committee of
one or more persons.

Statutory Public Benefit Entities

In a development that may be of significant
interest to social entrepreneurs, the LLC Act and
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DRULPA were recently amended to enable LLCs
and Limited Partnerships to elect to be a statu-
tory public benefit LLC or statutory public benefit
Limited Partnership (each, a Statutory Public Benefit
Entity).” In general, a Statutory Public Benefit
Entity is a for-profit LLC or Limited Partnership
that is intended to produce a public benefit and to
operate in a responsible and sustainable manner. To
that end, a Statutory Public Benefit Entity is required
to be operated in a manner that balances the pecu-
niary interests of the members or partners, as appli-
cable, of such Statutory Public Benefit Entity, the
best interests of those materially affected by such
Statutory Public Benefit Entity’s conduct, and such
Statutory Public Benefit Entity’s stated public ben-
efit. Each Statutory Public Benefit Entity is currently
required in its certificate of formation or certificate
of limited partnership, as applicable, to (1) identify
itself as a Statutory Public Benefit Entity, and (2) set
forth one or more specific public benefits to be pro-
moted by such Statutory Public Benefit Entity. The
term “public benefit” is statutorily defined broadly as

a positive effect (or reduction of negative
effects) on one or more categories of persons,
entities, communities or interests (other
than members or partners, as applicable, in
such capacities) including, but not limited
to, effects of an artistic, charitable, cultural,
economic, educational, environmental, liter-
ary, medical, religious, scientific or techno-
logical nature.”

The proposed amendments provide that a
Statutory Public Benefit Entity also must identify its
specific public benefit and its existence as a Statutory
Public Benefit Entity in its limited liability company
agreement or partnership agreement, as applicable.
The proposed amendments further provide that the
public benefit listed in the limited liability company
agreement or partnership agreement will control as
among the members, managers and partners, as
applicable, and other persons bound by such agree-
ment, in the event there is an inconsistency between
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the applicable agreement and certificate, and that a
provision in the applicable agreement or certificate
will not be effective to the extent it is inconsistent
with the applicable provisions of the LLC Act or
the DRULPA.

Additionally, the proposed amendments obli-
gate the managers, members or general partners,
as applicable, of a Statutory Public Benefit Entity
to promptly amend such Statutory Public Benefic
Entity’s certificate of formation or certificate of
limited partnership, as applicable, if such person
becomes aware that a specific public benefit to be
promoted is inaccurately set forth in such certificate.

The proposed amendments also allow an existing
LLC or Limited Partnership to become a Statutory
Public Benefit Entity either by (1) complying with
the applicable requirements specified in its limited
liability company agreement or partnership agree-
ment, as applicable, or (2) amending its certificate
of formation or certificate of limited partnership, as
applicable, and its limited liability company agree-
ment or partnership agreement, as applicable, to
comply with the statutory requirements.

General Partnerships that Opt Out of Separate
Entity Status Characteristics Remain Governed
by DRUPA

The general default rules under DRUPA pro-
vide that (1) a General Partnership is a separate
legal entity distinct from its partners, (2) property
acquired by a General Partnership is property of
the General Partnership and not of the partners
individually, and (3) a partner is not a co-owner
of partnership property and has no interest in spe-
cific partnership property, unless, in each case, the
partnership agreement and a statement of partner-
ship existence or statement of qualification modify
these default rules.”” The proposed amendments to
DRUPA confirm that, unless the partnership agree-
ment of such General Partnership provides other-
wise, a General Partnership that has a partnership
agreement and a statement of partnership existence
or statement of qualification modifying one or more
of such default rules (e.g., the rule that a General

Partnership is a separate legal entity) continues to
be governed by all other provisions of DRUPA,
including provisions relating to the dissolution of
the General Partnership.?

Conclusion

The proposed amendments reflect Delaware’s con-
tinuing commitment to maintaining statutes gov-
erning its corporations, limited liability companies,
limited partnerships and general partnerships that
effectively serve the business needs of the national
and international business communities.
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