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ACTIVISM

Shareholder Activism: Ten 
Trends for 2026
By David A. Katz, Elina Tetelbaum and 
Loren Braswell

Shareholder activism is at record levels and is 
no longer limited to the “proxy season.” Dozens 
of U.S. activist situations are underway for 2026 
annual meetings, well before the windows for 
nominations open at most targeted companies. 
Activists are preparing for the fall conference 
circuit at which they will debut many of their 
2026 campaigns, already working behind the 
scenes at companies by contacting their man-
agement, directors, investors, employees, sell-
side analysts, and other key constituencies. Here 
are ten trends to expect for the year ahead.

(1) Less Visibility into Shareholder 
Views

Companies may find it increasingly challeng-
ing to understand the true perspectives of their 
shareholders. Although companies are prioritiz-
ing year-round engagement, not all investors are 
receptive to engagement absent a specific issue, 
and recent C&DI guidance about potential loss 
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VOTING CHOICE

Exxon’s Retail Voting Program: A Path for Delaware 
Corporations Facing Low Voter Turnout?
By Robert B. Greco

In a significant move, the U.S. Securities and 
Exchange Commission issued a no-action letter 
advising that it will not recommend enforcement 
action in respect of Exxon Mobil Corporation’s 
proposed “Retail Voting Program.” Exxon’s 
novel Retail Voting Program would be offered 
to all retail investors at no cost on an opt-in 
basis, allowing retail investors to grant stand-
ing instructions to vote their shares as recom-
mended by Exxon’s board of directors on either 
(i) all matters or (ii) all matters other than con-
tested elections and acquisitions, mergers or
divestitures requiring stockholder approval.1

Participants would be given the opportunity 
to freely opt out at any time or override their 
standing instructions for a particular meeting; 
they would receive annual reminders of their 
enrollment; and they would continue to receive 
all proxy materials.

The development should be welcome news for 
countless public companies, as many have strug-
gled with low voter turnout among retail inves-
tors in recent years, attributable to “rational 
apathy” and other factors. Although Exxon is 
a New Jersey corporation, Delaware’s enabling 
General Corporation Law (the “DGCL”) per-
mits Delaware corporations to implement simi-
lar retail voting programs.

Delaware law does not impose any statutory 
restrictions on the term of agency relationships 
in respect of voting shares of a Delaware corpo-
ration. On the contrary, Delaware law expressly 
acknowledges that proxies may, by their terms, 
endure for a term exceeding three years.2

While a retail voting program may not nec-
essarily consist of a traditional proxy given by 

the record holder of shares, particularly in the 
case of beneficial owners who participate by 
way of voting instructions given to a bank, bro-
ker or plan administrator,3 there is no reason to 
believe Delaware law would view this type of 
voting agency relationship differently.4 Indeed, 
Delaware amended its corporate law to elimi-
nate any temporal limitations on agency or con-
tractual relationships in respect of voting more 
than 30 years ago.5

Of course, any retail voting program must be 
implemented equitably in accordance with direc-
tors’ fiduciary duties. In this regard, the equi-
ties of a retail voting program based on Exxon’s 
Retail Voting Program may be furthered by its 
voluntary nature and protective features—being 
a fully voluntary and no-cost program in which 
participants may freely opt-out or override their 
standing instructions at any time and are given 
full disclosure and annual reminders—as well as 
the legitimate objectives that may be served by 
the program’s implementation. These objectives 
include the promotion of retail investor voting 
and the elimination of time and cost burdens 
otherwise placed on retail investors in the proxy 
voting process.6 Retail voting programs also 
serve the objective of mitigating the rational apa-
thy and low voter turnout problems facing many 
corporations, which Delaware law has acknowl-
edged and sought to address in recent years.7

Notes
1. Additional information regarding Exxon’s proposed
Retail Voting Program is available in Exxon’s letter to the
SEC seeking no-action relief  (hereinafter, “No-Action
Request Letter”).

2. 8 Del. C. § 212(b).

3. See No-Action Request Letter, at 3 (“Shareholders
participating in the Retail Voting Program would have
their voting positions submitted after the Company files
the definitive proxy statement with the Commission, but

Robert B. Greco is a Shareholder of Richards, Layton & 
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prior to the distribution of the definitive proxy statement 
to shareholders.”).

4. See Daniel v. Hawkins, 289 A.3d 631, 647–48 (Del.
2023) (explaining that a proxy constitutes “an agency rela-
tionship wherein the beneficial owner-principal appoints a
proxy holder-agent as attorney-in-fact with respect to the
voting rights of the shares”).

5. 69 Del. Laws ch. 263 (1994). “Prior to the 1994 amend-
ments to the General Corporation Law, voting trust agree-
ments and other voting agreements could only be enforced
for up to ten years.” 1 R. Franklin Balotti & Jesse A.
Finkelstein, The Delaware Law of Corporations & Business
Organizations, § 7.19, at 7-128 n.935 (4th ed. 2025-1 supp.).

6. See No-Action Request Letter, at 2.

7. In 2023, these problems prompted amendments to
Section 242 of  the DGCL reducing the default stockholder 

vote required for charter amendments changing the 
authorized number of  shares of  a class of  stock or reclas-
sifying a class of  stock to effect a reverse stock split in cer-
tain cases. See 2023 Proposed Amendments to the General 
Corporation Law of the State of Delaware, Richards, 
Layton & Finger, P.A. (May 1, 2023), https://www.rlf.
com/2023-proposed-amendments-to-the-general-corpora-
tion-law-of-the-state-of-delaware. The same difficulties 
contributed to the implementation of  a less onerous “votes 
cast” standard for disinterested stockholder approvals as 
part of  Section 144’s newly enacted statutory safe harbors. 
This “phenomenon” has also been acknowledged by the 
Delaware courts. See, e.g., In re AMC Ent. Hldgs., Inc. 
S’holder Litig., 299 A.3d 501, 510 (Del. Ch. 2023) (“Retail 
investors . . . traditionally have a poor record of  attend-
ing and voting at meetings. Commentators have described 
this phenomenon as ‘rational apathy.’” (internal citations 
omitted)).
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